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PREFACE, 

(As    IT    WAS    OIUGINALLY    ISSUED    IN    1840.) 


The  Reports  included  iu  this  volume  embrace  the  whole 
Scottish  cases  (excepting  the  Borthwick  and  Roxburghe 
Baronies)  in  which  the  rule  has  been  recognised  as  absolute, 
that  where  no  patent  of  creation  exists,  the  presumption  is 
in  favour  of  heirs-male,  unless  it  can  be  shown  by  competent 
evidence  that  the  descent  is  to  heirs-general. 

In  the  Borthwick  Peerage,  where  no  patent  could  be 
found,  the  claimant  was  not  the  heir  of  line,  but  the  heir- 
male  of  the  body.  The  exclusion  of  the  former  from  the  title 
was  never  controverted,  and  the  question  was  argued  upon 
the  assumption  that  the  Barony  was  a  male  fief — the  only 
point  in  dispute  being,  whether  Mr  Henry  Borthwick  had 
proved  his  pedigree,  and  this  having  been  done,  it  was, 
8th  April  1762,  adjudged  that  "the  Petitioner  hath  a  right 
to  the  title,  honour,  and  dignity  of  Lord  Borthwick,  as  heir- 
male  of  the  body  of  the  first  Lord  Borthwick." 

In  the  claim  to  the  Roxburghe  Barony,  it  was  resolved, 
May  11,  1812,  "That  none  of  the  persons  claiming  the 
Barony  of  Roxburghe  have  established  any  title  thereto, 
it  being  the  opinion  of  this  House  that  as  the  said  dignity 
might  have  been  granted  by  letters  patent  to  the  grantee 
and  a  series  of  heirs,  not  so  comprehensive  as  to  carry  the 
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said    dignity    to    such    heirs    tis    the    chiimauts  respectively 

represent  themselves  to  be,  it   ought,  according  to  law,  to 

be  presumed  that  the  same  was  not  granted  to  such  heirs  ; 

and  it  appears  to  this  House  that  the  said  dignity  has  not 

been  in  fact  assumed  or  enjoyed  since  the  death  of  Robert 

Baron  of  Roxburghe,  without  heirs-male  of  his  body  begotten, 

by  any  heir  or  heirs  of  the  said  Robert  Baron  Roxburghe." 

Accident  having  put  the  Editor  in  possession  of  authentic 

copies  of  the  speeches  delivered  in  the    cases   of  Cassillis, 

Sutherland,  and  Glencairn,  and  of  such  notes  as  had  been 

preserved  of  the  observations  of  Lord  Mansfield  on  moving 

the   resolutions  in  the  claim  to  the  Barony  of  Spynie,   he 

was  induced  to  preserve  them  in  this  shape,  and  to  print 

for  private  circulation  a  volume,  which,  it  is  hoped,  will  not 

be  unacceptable  to  those  who  take  an  interest  in  Peerage 

Law. 

J.  M. 

10  FuUKK^  Stuekt,  10//(  Dec.  1839. 


POSTSCRIPT. 

Mr.  John  Kiddkll,  in  his  '•  In^^liry  into  tue  Laav  and  Practice 
IN  .Scottish  Peerages,"  1842,  remarks: — "1  may  alhulc  to  the 
contributions  of  James  jMaidment,  Esq.,  Advocate,  to  whose  pub- 
lications— as  has  been  sufficiently  obvious  by  my  references — of 
the  judicial  speeches  and  opinions  that  hajipcn  to  be  preserved  in 
certain  Scottish  Peerage  cases,  Avitli  ai)posite  statements  and  remarks, 
— besides  various  others,  respecting  our  history  and  antiquities,  &c. 
&c.,  the  public  are  nuich  indebted.  One  great  anil  most  important 
object,  inter  alia,  lias  been  thus  attained,  of  bringing  the  puMic 
into  juxtaposition  with,  and  making  them  fully  aware — of  tlie 
peculiar  doctrines  and  expedients  of  Lords  ]\f  ansiield  and  Rosslyn, — 
only  hitherto   transpiring    iu   M88.    in   private   rei)o.sitories ;    and 
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hence  mduciiig  a  fair  test, — aud  by  it,  inevitable  refutation  of 
their  numerous  errors  and  heresies." 

[Mr  James  Maidment,  Advocate,  died  at  his  house,  Royal 
Circus,  Edinburgh,  on  Friday,  24th  October,  1879,  aged  eighty-six 
years.] 

Since  the  Judgment  pronounced  l)y  the  House  of  Lords  in  the 
case  of  the  "  Earldom  of  Mar,"  many  applications  have  been  made 
to  me  for  copies  of  Mr  Maidment's  "  Reports  of  Peerage  Claims," 
&c.,  -which,  from  the  limited  number  originally  printed,  could  not 
be  supplied,  and  copies,  when  they  occurred  at  sales,  brought  large 
prices, — Mr  Maidment's  OAvn  copy  having  sold,  at  his  sale  on  the 
5th  May  1880,  for  the  sum  of  Four  Pounds,  Ten  Shillings  !  I 
have  been  induced  to  Reprint  this  collection,  chiefly  to  gratify  the 
"wishes  of  a  few  friends,  patrons,  and  collectors  of  such  interesting 
documents. 

^.  (B.  3- 

Edinburgh,  June  1882. 
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TABLE   OF   THE   PEDIGREE   OF   THE   FAMILY   OF   CASSILLIS. 

DAVID,   created  Earl  of  Cassillis  in  1509. — Proved  by  Royil  Charters, 
the  History  of  Peerages,  &c. 


Gilbert,  Second  Earl  of  Cassillis. — Proved  by  a  Eetour,  dated  22d  July 
1629. 


Gilbert,   Third   Earl  of   Cassillis.— Proved  by   the  Eetour,  th-i  22d  July 
1629.— Died  in  1558. 


GiLBEBT,  Fourth  Earl  of  Cassillis,  Eldest  Son,  died  in  1576.     Ketour  as 
Heir  of  Gilbert,  Third  Earl  of  Cassillis,  his  Father,  16th  October  1562. 


John,  Fifth  Earl  of  Cassillis,  died 
in  1615.     No  Issue. 


Gilbert,  Seconil  Son,  died  before 
his  Brother,  Earl  John.  Had 
Issue.  I 


John,  Sixth  Earl  of  Cassillis,  died  in  1688.  1.  Eetour  as  Heir  Male  of 
Earl  John,  his  Uncle,  2l6t  January  1623.  2.  Eetour  as  Heir  Male  of 
Earl  Gilbert,  his  Grandfather,  25th  January  1623. 


John,  Seventh  Earl  of  Cassillis,  died  in  1702.     Eetour  as  Heir  Male  of 
his  Father,  22d  September  1668. 


Sir  Thomas  Kennedy  of  Cukean,  Second  Son.  Inteoffment  of  the  Lands 
of  Culzean,  given  by  Gilbert,  Fourth  Earl  of  Cassillis,  in  Person.  Tliovm 
Kennedy  imo  fratri,  dated  14th  September  1569.  2.  Charter,  by  John, 
Fifth  Earl  of  Cassillis,  to  Sir  Thomas,  desi.jned  dikctum  nostrum  patruiim, 
dated  23d  August  1597.  3.  Charter  of  Confirmation  thereof  by  King 
James  VI.,  26th  August  1597.     Died  in  1605.     Had  Issue. 


James  Kennedy,  Eldest  Son. 
Precept  for  infeofiing  him  in 
the  Lands  of  Culzean,  as  Heir 
of  his  Father,  Sir  Thomas,  5th 
September  1606.     Died  without 


Alexander,  afterwards  Sir  Ale.t- 
ander  Kennedy  of  Culzean, 
Second  Son.  1.  Contract  be- 
tween James  and  Alexander 
Kennedy,  his  Brother,  12th 
June  1622.  2.  Charter  by 
James  to  Alexander,  his  Bro- 
ther, 30th  July  1622.  Died  in 
1655.     Had  Issue. 


John,  Lord  Kennedy,  died  before  his  Father  in  1700.  ].  Marriage-Settle- 
ment between  John  Lord  Kennedy,  and  Earl  John,  his  Father,  and 
Elizabeth  Lady  Kennedy,  5th  September  1698.  2.  Charter  thereupon, 
nth  November  1698.  I 


John,   Eighth  Earl  of  Cassillis,  died  in  1759.      Eetour  as  Heir  uf  John 
Lord  Kennedy,  his  Father,  22d  February  1704.     No  Issue. 


John  Kennedy  of  Culzean.    Eetour  as  Heir  of  Sir  Alexander,  his  Father, 
Sth  February  1656.     Died  in  1665. 


Sir  Archibald  Kennedy  of  Culzean,  Bart.     Eetour  as  Heir  of  .John  Ke 
nedy,  his  Father,  17th  April  1672,     Died  in  1710. 


Sir  John  Kennedy  of  Culzean,  Bart.      Eetour  as  Heir  of  Sir  Archibald, 
his  Father,  12th  March  1711.     Died  in  1742. 


Sir  John  IJennedy  of  Culzean, 
Bart.  Eotour  as  Heir  of  Sir 
John,  his  Father,  28th  January 
1743.     Died  in  1744.    No  Issue. 


Sir  Thomas  Kennedy  of  Culzean, 
Bart. — The  Claimant. — Ketour 
as  Heir  of  Sir  John,  his  Brother, 
12th  July  1747. 


SiB  THOMAS  KENNEDY,  formerly  of  Culzean,  now  of  Cassillis,  Bart., 
claiming  the  Title  and  Dignity  of  Earl  of  Cassillis,  as  Heir  Male  of  the 
Family.  Eetour  as  Heir  Male  of  David,  the  First  Earl  of  Cassillis,  28th 
January  1760. 


Claims  to  Srottslj  53tt rages. 


EARLDOM  OF  CASSILLIS— 1760-64. 

Upon  the  death  of  John,  eighth  Earl  of  Cassillis,  in  August  1759, 
his  estates  devolved,  by  virtue  of  a  deed  of  entail  executed  by 
him  on  the  29th  day  of  March  preceding,  on  Sir  Thomas 
Kennedy  of  Culzean,  Bart.,  the  nearest  heir-male  of  the  family; 
but  his  right  was  unsuccessfully  contested  by  William  Earl  of 
March  and  Ruglen,  grandson  of  Lady  Anne  Kennedy,  Countess 
of  Ruglen,  daughter  of  Jolin,  the  seventh  Earl  of  Cassillis,  the 
heir  of  line.  The  case  was  given  in  favour  of  the  heir-male  by 
the  narrowest  majority  in  the  Court  of  Session,  and  the  decision 
was  affirmed  by  the  House  of  Lords. 

The  Earl  of  March,  assuming  the  title  of  Cassillis,  presented  a 
petition  to  the  King,  claiming  the  honours,  and  Sir  Thomas 
Kennedy  made  a  similar  application.  Both  applications  were 
laid  before  the  House  of  Peers  on  the  31st  March  1760,  and 
the  following  Cases  were  thereafter  submitted  by  Sir  Thomas 
and  the  Earl  to  the  consideration  of  their  Lordships. 


I— THE  CASE  OF  SIR  THOMAS  KENNEDY 

(claiming  the  title,  honour,  and  dignity  of) 
EARL  OF  CASSILLIS. 


GILBERT  KENNEDY,  Grandson  of  Robert  III.  King  of  The  Title  and 
Scotland  (by  Mary  Steuart,  his  Daughter),  was  created  a  ^Oagtlms  con- 
Lord  of  Parliament  in  1459,  by  King  James  II.,  by  the  Title  ^^"^^  «»  the 
of  Lord  Kennedy ;   and   David,  the  Grandson  of  the  said  ceator  in  1509. 

1 
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Gilbert  Lord  Kennedy,  was  created  Earl  of  Cassillis  by  King 
James  IV.  ia  1509. 
Which  do-  As  Patcnts  of  Honour  were  not  introduced  till  long  after, 

Mule  Fief.'  !»  the  Rcign  of  James  VI.,  these  Dignities  were  conferred 
by  the  Sovereign  himself  in  Parliament,  without  any  Writ 
limiting  the  Descent  of  the  Honours,  or  any  mention  of  parti- 
cular Heirs;  and  as  Service  in  Parliament,  Fidelity,  and 
Homage  were  due  in  consequence  of  the  Dignity  thus  con- 
ferred, so  they  have  been  always  understood  to  be  governed 
by  the  Rules  of  the  Feudal  Law,  and  to  descend  uniformly 
to  the  Heirs  Male  of  the  Person  first  ennobled,  unless  Heirs 
whatsomever,  or  Heirs  Female,  were  specially  and  particularly 
called  to  the  Succession. 

The  Estate  and  Barony  of  Cassillis,  before  the  Creation  of 
David  the  first  Earl  of  Cassillis,  in  1509,  as  aforesaid,  appears 
by  the  following  Grants  to  have  been  limited  to  Heirs  Male 
only. 
Ancient  inves-       By  a  Charter   in    1404,   Robert   III.    King   of  Scotland 
Esute  o°/cas^  granted  the  Lands  and  Estate  of  Cassillis  and  others,  in  the 
Male  *2dN^v^  County  of  Air,   to   Sir   Gilbert   Kennedy,   and   to   James 
1404.  Kennedy,  his  Son,  and  the  Heirs  Male  of  his  Body ;  which 

failing,  to  Alexander  Kennedy,  his  Brother,  and  the  Heirs 
Male  of  his  Body ;  which  failing,  to  four  other  Brothers  suc- 
cessively, and  the  Heirs  Male  of  their  Bodies ;  Avhich  all  fail- 
ing, to  the  Heirs  Male  ivhatsoever  of  Sir  Gilbert,  their  Father. 
28i;h  Jan.  140.5.  And  King  Robert  made  a  Grant  in  favour  of  the  said  James 
Kennedy,  then  married  to  Mary  Stuart,  his  Daughter, 
whereby  he  and  his  Heirs  Male  are  appointed  "  the  Head  of 
"  the  whole  Tribe  in  all  Questions,  Articles,  and  Affairs  that 
"  could  pertain  to  the  Kenkynol,"  or  Head  of  the  Tribe. 
2d  Aug.  1450.  These  two  Charters  in  favour  of  James  Kennedy  were,  of 
this  Date,  confirmed  by  two  Charters  granted  by  King 
James  II. 
isth  Feb.  I4r)0.  Wlio,  of  this  Date,  granted  a  Charter  of  the  said  Lands  and 
Estate  of  Cassillis  and  others,  in  favour  of  Gilbert  Kennedy, 
Son  of  the  said  James  Kennedy,  and  Grandson  of  King 
Robert  III,  and  the  Heirs  Male  of  his  Body ;  which  fiiiling, 
to  Thomas  Kennedy  of  Kirkosivald,  and  his  Heirs  Male; 
which  failing,  to  Gilbert  Kennedy,  Daind's  Son,  and  his  Heirs 
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Male ;  which  failing,  to  the  remanent  Persons  named  in  the 
ancient  Charters  of  the  Estate. 

By  other  two  Charters  of  the  same  Date,  King  James 
granted  the  Lands  of  Bunnure  and  Castle  thereof,  and  other 
Lands,  and  also  the  Custody  of  the  Castle  of  Lochdune,  and 
Lands  thereto  belonging,  to  the  said  Gilbert  Kennedy,  and 
his  Heirs  Male. 

And  by  a  fourth  Charter  of  the  same  Date,  King  James 
appointed  the  said  Gilbert  Kennedy,  and  his  Heirs  Male,  to 
be  the  Head  of  the  whole  Tribe,  and  granted  to  them  the 
heritable  Office  of  Bailie  of  the  Earldom  of  Carrick. 

By  a  Charter  in  1501,  King  James  IV.  granted  the  Lands  17th  Feb.  loOl . 
and  Baronies  of  Cassillis  and  Denure,  and  others,  to  David 
Kennedy  (soon  after  created  Earl  of  Cassillis),  upon  the 
Resignation  of  his  father,  John  Lord  Kennedy,  "  Tenen'  et 
"  habend'  omnes  et  singulas  prsedict.  terras,  &c.  dicto  David 
"  Kennedy,  et  hseredibus  suis  de  nobis  et  successoribus  nostris, 
"  &c.  in  feudo  et  hsereditate,  &c.  secundum  tenorem  antiqua- 
"  rum  infeodationum  dicf  terrarum  eis  desuper  confect." 

The  said  David,  created  Earl  of  Cassillis  in  1509,  was 
succeeded  in  his  Estate  and  Honours  by  his  Son  Gilbert,  the 
second  Earl  of  Cassillis,  to  whom  succeeded  his  Son  Gilbert, 
the  third  Earl  of  Cassillis,  who,  in  1540,  obtained  a  Charter  6th  Feb.  1540. 
from  King  Jarnes  V.,  granting  the  whole  Estate  and  Barony 
of  Cassillis,  and  other  Lands  therein  mentioned,  to  him  and 
the  Heirs  Male  of  his  Body ;  which  failing,  to  Thomas,  his 
Brother,  and  the  Heirs  Male  of  his  Body ;  which  failing,  to 
David,  Quintin,  Archibald,  Hugh,  and  James  Kennedy,  his 
Brothers,  successively,  and  the  Heirs  Mcde  of  their  Bodies ; 
which  failing,  to  James  and  Tho'mas  Kennedy,  his  Uncles, 
successively,  and  the  Heirs  Male  of  their  Bodies  ;  which  fail- 
ing, to  Hugh  Kennedy  of  Girvain  Mains,  to  William 
Kennedy  of  Glentig,  to  Alexander  Kennedy  of  Bargeny,  and 
to  James  Kennedy  of  Blarquhan,  successively,  and  the  Heirs 
Male  of  their  respective  Bodies ;  which  failing,  to  the  lawful 
and  nearest  Heirs  Male  whatsoever  of  the  said  Gilbert  Earl 
of  Cassillis,  bearing  the  Name  and  Arms  of  Kennedy;  which 
all  failing,  to  his  nearest  and  lawful  Heirs  Female  what- 
somever. 
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The  Estate  and 
Dignity  ile- 
scenilutl  in  the 
Male  Line. 


The  Claimant, 
Sir  Thomas 
Kennedy, 
served  nearest 
Heir   Male    of 
the  Family, 
2Sth  Jan.  1760. 


The  said  Estate  and  Barony,  and  the  Title  and  Dignity  of 
Earl  of  Cassillis,  descended  in  the  Male  Line  from  the 
said  Gilbert,  the  third  Earl,  to  John,  the  eighth  Earl  of 
CassiUis,  who  died  the  8th  of  August,  1759,  without  Issue, 
cis  appears  from  the  Table  of  Pedigree  hereto  annexed. 

Upon  the  Death  of  the  said  John,  late  Earl  of  Cassillis, 
the  Claimant,  Sir  Thomas  Kennedy,  agreeable  to  the  Laws 
of  Scotland,  was  duly  served  and  cognosced,  upon  the  most 
authentic  and  indisputable  Evidence  of  Charters,  Retours  of 
Services,  and  Infeoffments,  by  a  sworn  Jury  of  Noblemen  and 
Gentlemen,  to  be  the  nearest  and  lawful  Heir  Male  of  the 
said  John,  late  Earl  of  Cassillis,  lineally  descended  from  Sir 
Thomas  Kennedy  of  Cidzean,  the  second  Son  of  Gilbert,  the 
third  Earl  of  Cassillis,  who  was  Grandson  of  David,  first 
created  Eai'l  of  Cassillis  in  1509,  as  before-mentioned. — The 
Genealogy  and  Connection  of  this  Branch  of  the  Family  is 
likewise  contained  in  the  Table  hereto  annexed,  wherein  the 
Proofs  are  referred  to. 

The  Claimant,  Sir  Thomas  Kennedy,  lately  presented  a 
Petition  to  His  Majesty,  praying.  That  the  Title  and  Dignity 
of  Earl  of  Cassillis  might  be  declared  to  belong  to  him  and  his 
Heirs  Male  ;  and  His  Majesty  has  been  graciously  pleased  to  re- 
fer this  Petition  to  the  Consideration  of  the  House  of  Lords. 

The  Claimant  most  humbly  hopes  the  foresaid  Title  and 
Dignity  will  be  found  of  Right  to  belong  to  him,  for  the  fol- 
lowing, among  other 

REASONS. 

Reasons  for  L  Feus  of  Lauds  anciently,  before  Charters  or  Grants  in 

cuimant's  ^     Writing  were  introduced,  were  conferred  by  Investiture,  in 
m¥,''*iv'^*'"^      Presence  of  the  Pares  Curice. — And   in  the  same  Manner, 

TitleofHc  no  ir 

and  Dignity  of  until  the  Reign  of  James  VI.  of  Scotland,  when  Patents 
lis.  appear  to  have  been  first  introduced,  the  Dignity  of  Earl  was 

conferred  by  the  Sovereign  himself  in  Parliament,  by  Cincture 
or  Girding  the  Person  ennobled  with  a  Sword,  and  by  Pro- 
clamation made  by  Heralds. — In  Feus  of  Lands,  military 
Service  and  Fidelity  were  due  by  the  Vassals  to  the  Over- 
Lord  or  Superior;  so  in  Dignities  the  Person  ennobled  was 
bound  to  perform  Service  in  Parliament,  Fidelity,  and  Homage. 


Prefers  a  Peti- 
tion to  his  Ma- 
jesty for  estab- 
lishing his 
Riijht. 
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■:— Feus  of  Lands,  before  the  Descent  was  limited  by  Grants 
in  Writing,  uniformly  descended  to  Heirs  Male,  and  could  not 
be  aliened  without  the  Consent  of  the  Superior ;  so  Dignities 
conferred  by  Investiture  in  Parliament  descended  to  the  Heirs 
Male  of  the  Body  of  the  Person  first  ennobled,  and  could  not 
be  aliened  or  transferred  in  any  other  manner  than  by  Re- 
signation thereof  in  the  Hands  of  the  Sovereign. 

II.  As  the  original  Constitution  of  Feus  and  Dignities  was 
derived  from  the  Feudal  Law,  every  Question,  with  respect 
to  Dignities,  conferred  without  Patent,  must  be  governed  by 
the  Rules  of  that  Law,  which  has  hitherto,  and  must  always 
be  resorted  to  as  the  common  Law  of  Scotland,  where  the  sta- 
tutory Law,  or  a  Course  of  Decisions  of  the  Sovereign  Court, 
has  established  no  certain  Rule  of  Judgment ;  and,  therefore, 
in  the  present  Case,  the  Right  to  the  Title  and  Dignity  of 
the  Earl  of  Cassillis,  conferred  on  the  Claimant's  Ancestor  in 
1509,  can  only  be  judged  of  by  the  Feudal  Law  o(  Scotland, 
which  has  ever  regulated  the  Descent  of  all  Dignities,  origin- 
ally conferred  by  Cincture  or  Investiture,  before  any  special 
Grants  or  Patents  were  in  Use. 

III.  By  the  Feudal  Law,  the  Succession  of  Lands,  in  all  sir  Tho.  Craifr. 
Cases,  devolved  on  Males  only,  to  the  entire  Exclusion  of  ^^2  an'd^il'-- 
Females. — This  Law  was  early  received  in  Scotland;  and  J^^^-.^'  ^^^f- 
long  after  the  Norman  Conquest,  when  the  Succession  of  2,'  Dieg.  14^ 
Females  was  introduced  into  the  Law  of  England,  it  con- 
tinued in  its  original  Purity  in  Scotland,  and  the  exclusive 
Privilege  of  the  Male  Succession  wore  out  more  slowly  and 
gradually. — At  first,  Females  were  entitled  to  succeed  by 
Paction  or  express  Provision,  and  were  understood  to  succeed 
only  upon  the  Failure  of  Males. — Afterwards,  when  the  Settle- 
ments of  Estates  were  made  in  favour  of  Heirs  whatsomever, 
Female  Heirs  were  understood  to  be  comprehended  under  that 
general  Description  ;  but  this  can  have  no  Influence  on  the 
Succession  of  Dignities  conferred  by  Cincture  in  Parliament, 
which  was  originally  regulated  by  the  Feudal  Law ;  and  the 
Descent  once  established  in  the  Male  Line  will  not  be  pre- 
sumed to  be  altered,  unless  such  Alteration  appears  by  the 
clearest  Evidence. — The  Continuance  of  the  Descent  in  the 
Male  Line  is  proved  by  the  History  of  the   several  noble 


§3. 
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Families  in  Scotland,  who  have  possessed  these  dignities. — In 
every  Case  where  the  Male  Line  separated  from  the  Female, 
the  Heir  Male  was  always  preferred  both  in  ancient  and  later 
Times,  which  is  the  strongest  Proof  that  can  be  had,  that  the 
Consuetudinary  Law  of  Scotland  has,  in  this  Particular,  never 
varied  from  the  Feudal  Law,  to  which  it  owed  its  Origin. 

IV.  It  appear.^  that  the  numerous  Resignations  of  Titles 
of  Honour  made  in  the  Hands  of  the  Sovereign,  for  the 
Purpose  of  obtaining  new  Grants,  agreeable  to  the  Law  and 
Usage  of  Scotland  before  the  Union  of  the  Kingdoms,  were 
all  uniformly  in  favour  of  Heirs  Female,  and  none  of  them 
in  Favour  of  Heirs  Male  ;  which  puts  it  beyond  a  Doubt  that 
Heirs  Male  had  ever  the  legal  Right  of  Succession,  and 
that  this  Right  could  only  be  altered  or  defeated  by  a  Resig- 
nation of  the  Dignity,  and  a  new  Grant  thereof  by  the  Sove- 
reign limiting  the  Descent  to  Heirs  Female. 

Y.  The  ancient  Settlements  of  the  Estate  of  Cass'dlis,  in 
the  present  Case,  in  Favour  of  Heirs  Male  only,  affords  a 
most  convincing  Proof,  that  the  Title  of  Honour  and  Dignity 
was  by  Law  understood  to  descend  in  the  same  Channel,  as  it 
is  not  possible  to  believe  that  the  Persons  who  enjoyed  this 
Rank  and  Dignity  would  for  Ages  have  anxiously  conveyed 
their  Estates  to  Heirs  Male,  if  they  had  understood  that  the 
Dignity  could  have  descended  to  Heirs  Female. 

VI.  As  the  Descent  of  Peerages  (originally  conferred  with- 
out Patents)  to  the  nearest  Heir  Male  of  the  Person  first 
ennobled,  has  uniformly  taken  Place  in  a  great  Number  of 
the  noble  Families  of  Scotland ;  so  this  Rule  of  Descent  was 
never  called  in  Question  until  the  Year  1729,  in  a  Dispute 
before  the  Court  of  Session,  between  Simon  the  late  Lord 
Lovat,  the  undoubted  Heir  Male  of  the  Person  first  ennobled 
in  the  Year  1540,  and  Hugh  Fraser,  Esq.,  the  nearest  Heir 
of  Line,  descended  of  a  Daughter  of  Hugh  Lord  Lovat,  who 
died  in  1697. — On  Occasion  of  this  ])ispute,  many  Instances 
of  the  Descent  of  Peerages  (without  Patents)  in  the  Male 
Line,  to  the  Exclusion  of  the  nearer  Heirs  Female,  were 
exhibited  and  proved  to  the  Satisfaction  of  the  Court  of 
Session.  And  though  some  instances  were  likewise  brought, 
tending:  to  show  that  such   Diouities  had  sometimes  been 
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assumed  by  the  nearest  Heir  Female,  yet  the  Court,  being  of 

Opinion  that  all  Dignities  thus  conferred  before  Patents  were 

introduced  descended  by  Law  to  the  nearest  Heir  Male  of  the 

Person  first  ennobled,  they  found  the  Title  and  Honours  of  3,1  juiy  1730. 

Lord  Fraser  of  Lovat  descended  to  Heirs  Male,  and  of  Eight 

belonged  to  the  said  Simon  late  Lord  Lovat,  as  Heir  Male  of 

the  Family  of  Lord  Fraser  of  Lovat. — This  Judgment  was 

acquiesced  in,  and  has  stood  unimpeached  for  thirty  Years ; 

and  the  said  Simon  late  Lord  Lovat  having  as  a  Peer  of  Scot- 

land  been  impeached,  brought  to  a  Trial,  and  convicted  of 

High  Treason  for  his  Accession  to  the  Rebellion  1745,  the 

Law  in  this  Particular  must  now  be  considered  as  established, 

and  cannot  be  called  in  Question. 

It  may  be  objected.  That  by  the  Law  and  Usage  of  Eng-  objcdioit  J. 
land,  Dignities  as  well  as  Lands,  unless  limited  by  special 
Grant,  always  descend  to  the  right  Heirs,  or  Heirs  of  Line, 
and  consequently  to  Heirs  Female  ;  and  that  this  Rule  ought 
to  take  Place  in  the  present  Case. 

To  this  it  is  answered,  That  the  Feudal  Law  was  only  ,   Answer. 

,,.  T-T77iT»r  /-<  1  Leges     Malco- 

mtroduced  mto  England  at  the  JSorman  Conquest;  and  at  lumbi  2"",  cap. 
the  same  Time  the  Female  Succession  was  established  agree-  tat.'"^''  ^^*^^' 
able  to  the  Norman  Custom. — But  it  appears  from  the  Laws  Sir  Tiio.  Craig, 
of  Malcolm  the  lid,  who  reigned  in  1004,  and  from  the  most  §  2  "and  16."  ' 
undoubted  Authorities,  that  the  Feudal  Law,  by  which  the  ^^^9  ^"""  ^^'^■ 

•^  .  tissimuni    est, 

Female  Succession  was  excluded,  took  Place  much  earlier,  nos  purius  hoc 
and  continued  much  longer  in  its  original  Purity  in  Scotland,  quanf  vicinos. 
where  it  has  ever  been  considered  as  the  proper  Law  of  that  ~~^°^  \^^^.  p™- 

^     -1^  pnum  liujus 

Country  in  Matters  of  Succession,  unless  where  it  has  been  Regni  dici 

■,    ■,        rn  1  •    1         -11  •         •        ^    •        potest,  cum  ex 

clearly  altered  by  Custom,  which  will  not  be  maintained  m   ejusscaturigine 

J.^,n  ct  fontibus 

tlie  present  Case.  omne  jus,  quo 

hodie  utimur  in  foro,  omnisque  usus  et  praxis  defluxerit ;  et  si  quid 
dubii  oriatur,  origines  semper  repetends  sunt,  ut  inde  quod  sequuni 
est  dignoscatur. 

It  may  be  further  objected.  That  there  occurred  one  In-    Objection  11. 
stance  of  the  contested  Right  to  the  Title  and  Dignity  of  sions!  iith^"' 
Lord  Oliphant  in  1638,  where  the  Court  of  Session  found,   olKhin^t^' 
That  where  the  Person  last  deceased  had  no  Male  Children,  against  oii- 
and  where  there  was  no  Writ  extant  to  exclude  the  Female, 
Use  was  sufficient,  conform  to  the  Laws  of  Scotland,  to  trans- 
mit such  Title  to  the  Heir  Female. 
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Answer.  But  this  extraordinary  Case,  said  to  have  been  determined 

in  Presence  of  King  Charles  the  1st,  being  very  indis- 
tinctly reported,  without  any  Mention  of  the  original  Con- 
stitution of  the  Peerage,  or  any  Traces  of  such  Dispute 
appearing  from  the  Records,  can  have  no  Influence  in  the 
present  Case. — The  Question  appears  to  have  been  only  with 
Respect  to  a  Resignation  of  the  Title  and  Dignity  made  by 
Lord  Oliphant,  in  Favour  of  Patrick  Oliphant,  his  Heir 
Male,  which  was  never  accepted  of  by  the  King. — The  Court 
of  Session,  on  this  Occasion,  as  the  Report  sets  forth,  Found, 
That  Usage  was  sufficient  to  transmit  the  Title  to  the  Heir 
Female;  but  no  Reason  is  given  for  this  Determination,  nor 
was  this  any  Part  of  the  Question :  And  the  Report  adds, 
with  respect  to  the  real  Question  before  the  Court,  That  the 
Lords  Found,  "  That  the  Heir  Female,  the  Daughter  of  the 
last  Lord  OUphant,  was  excluded  as  not  having  Right  to  this 
Dignity,  seeing  the  King  had  not  conferred  the  same  upon 
her,  and  her  Father  had  renounced  his  Right  thereto,  Avhich, 
though  not  sufficient  to  establish  the  Right  in  Favour  of  the 
Donee,  yet  was  sufficient  to  denude  the  Resigner  and  his 
Descendants,  until  the  King  should  declare  his  Pleasure  ;  and 
they  found  that  none  of  the  Parties  could  claim  the  said 
Honour,  but  that  it  remained  with  the  King." 
■\viiii:im  Eaii  William  Earl  of  March  and  Ruglen  likewise  presented  a 
fers  a'^Petition  Petition  to  his  Majesty,  (which  has  been  referred  to  the  House 
da?ming  \'h?'  «^  ^^^rds,)  claiming  the  foresaid  Title  and  Dignity  of  Earl  of 
foresaid  Title  CassUUs,  as  nearest  Heir  General,  or  of  Line,  of  David,  the 

or  Honour  and     r,         -j^      ■,      f,   ^        .■,■,.  . 

Dignity.  flrst  Earl  of  Cassuhs,  bemg  the  Great-Grandson  of  John,  the 

seventh  Earl  of  Cassillis,  by  Anne,  Countess  of  March,  the 
Daughter  of  Anne,  Countess  of  Ruglen,  who  was  the  eldest 
Daughter  of  the  said  John  Earl  of  Cassillis. 
1st  Proposition  L  The  Said  William  Earl  of  March  insists,  that  where  no 
Ckim'of  W'n-  Patent  exists,  the  Descent  of  the  Title  of  Honour  is  regulated 
iNLarch  if  °^  ^^  ^^^^^  ^^  *^®  Family  Estate,  as  it  stood  devised  by  the 
founded.  Investitures  at  the  Time  the  Dignity  was  conferred;  and 

that,  when  the  Title  of  Honour  and  Dignity  was  fii-st  con- 
ferred on  the  Family  of  Cassillis  in  1509,  the  Estate  Avas 
settled  in  Favour  of  Heirs  General,  or  Heirs  of  Lino,  as 
appeared  by  the  following  Writings. 
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1.  Charter  to  David  Kennedy,  Knight,  Son  and  apparent  gth  July  1489. 
Heir  of  JoJtn  Lord  Kennedy,  of  tlie  Office  of  Bailiary  of 
Carrick,  with    the   Pertinents.     "  Tenend'   praedicto   David 

"  Kennedy  militi  et  hceredibus  suis." 

2.  Charter  of  the  same  Date  to  the  said  David,  and  Aggies  9th  July  1489. 
Borthiuick,  his  Spouse,  of  the  Lands  of  Balgra.     "  Tenend' 

"  prsefatis  David  et  Sponsse  suae,  et  eorum  alteri  diutius 
"  viventi  in  conjuncta  infeodatione  et  heredibus  suis  inter 
"  ipsos  legitime  procreandis ;  quibus  forte  deficientibus, 
"  legitimis  et  propinquioribus  hseredibus  dicti  Joannis  Domini 
"  Kennedy  sui  patris  qnibuscunque." 

8.  Charter  before  mentioned  in  Favour  of  the  said  David,  i7thFeb.l50i. 
of  the  Baronies  of  Cassillis  and  Denure.  "  Tenend'  diet' 
"  David  et  haeredibus  suis  de  nobis  et  successoribus  nostris, 
"  &c.  in  feodo  et  hsereditate,  &c.  secundum  tenoi'em  Anti- 
"  quarum  Infeodationuni  diet'  terraruni  eis  desuper  con- 
^'fectr 

4.  Charter  in  Favour  of  John  Lord  Kennedy,  of  the  Lands  I2th  Feb.  1505. 
of  Coiff.     "  Tenend'  diet'  Joanni  Domino  Kennedy  et  hmredi- 

"  bus  suis." 

5.  Charter  in  favour  of  David,  Son  and  Heir  apparent  of     SOth  March 
John  Lord  Kennedy,  of  the  Lands  and  Barony  of  Leswalt. 

"  Tenend'  diet'  David  Kennedy  et  hwredihus  suis." 

6.  Charter  in  Favour  of  the  said  David,  of  the  Lands  of  28th  Jan.  1506. 
Machwardstoun.     "  Tenend'  diet'  David  et  hceredibus  suis." 

7.  Charter  granted  to  David  Earl  of  Cassillis,  Lord  Ken-  5th  Feb.  1511. 
nedy,  et  "  haeredibus  suis"  the  Castle  and  Barony  of  Cassillis, 

and  Lands  of  Macmartinston  and  others. 

8.  Charter  to  Gilbert  Earl  of  Cassillis,  of  the  Lands  of      20th_Juiy 
Balmacawell,  which  are  thereby  annexed  to  the  Barony  of 
Cassillis,  "  Tenend'  diet'  Gilberto  coraite  de  Cassillis  et  Itoive- 

"  dibus  suis." 

But  that  these  Charters  cannot  avail  the  Claimant,  the 
Earl  of  March,  in  his  Argument  with  respect  to  the  Settle- 
ment of  the  Family  Estate,  will  appear  from  the  following 
Considerations. 

1.  As  the  Charter  in  favour  of  David  Kennedy,  in  1501,  Answers  to  the 
expressly  specifies.  That  the  Estate  is  to  be  holden  by  his  tion  on  which 
Heirs,  secundum  tenoreni  antiquarum  infeodationum  eis  March's  claim 

is  founded. 
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desuper  confect.  it  can  only  be  understood  to  mean  the  Heirs 
of  the  former  Investitures,  which  are  proved  to  have  been  in 
Favour  of  Heirs  Male  only. 

2.  The  two  Charters  in  1489,  of  the  Bailiary  of  Carrick, 
and  Lands  of  Balgra  ;  the  Charter  in  1505,  of  the  Lands  of 
Coiff ;  the  Charter  in  1506,  of  the  Lands  of  Leswalt ;  the 
other  Charter  in  the  same  Year,  150G,  of  the  Lands  of  Mac- 
tuardston,  are  all  of  them  Grants  of  inconsiderable  Parcels  of 
Lands,  separate  and  distinct  from  the  Barony  of  Cassillis, 
and  have  long  since  been  aliened  and  gone  from  the  Family  : 
And  even  admitting  the  general  Destination  of  Heirs,  as  con- 
tained in  these  Charters,  included  Female  Heirs,  yet  most 
certainly  the  temporary  Grants  of  these  detached  Parcels  of 
Land  cannot  influence  the  Succession  of  the  Family  Estate, 
which,  at  that  time,  was  indisputably  limited  to  Heirs  Male 
only. 

3.  The  Charters  in  1511  and  1536,  being  subsequent  to 
the  Time  the  Dig-nity  was  first  conferred  on  David  Earl  of 
Cassillis,  in  1509,  they  can  have  no  Influence  in  varying  the 
Descent  of  the  Title  of  Honour.  But  it  will  appear,  the 
Words  hceredibus  suis,  contained  in  these  Grants,  did  then 
only  mean  the  Heirs  of  the  former  Investitures ;  and  there 
can  be  no  Reason  to  construe  them  otherwise :  Because  the 
Lands  in  the  Charter  1536  are  thereby  annexed  to  the  Barony 
of  Cassillis,  and  most  certainly  will  be  understood  to  descend 
to  the  same  Heirs  Male  who  succeeded  to  that  Barony. 

4.  There  is  demonstrative  Evidence  that  there  was  no  In- 
tention of  altering  the  Course  of  Succession  by  the  general 
"Words  hceredibus  suis  contained  in  these  Charters;  for  it 
appears,  that  Gilbert  Earl  of  Cassillis,  a  few  Years  after,  in 
1540,  obtained  a  Charter  of  his  whole  Lands  and  Estate,  then 
of  new  erected  into  one  entire  Barony,  in  Favour  of  the  Heirs 
Male  of  his  own  Body;  and  failing  these,  in  Favour  of  six 
Brothers  successively,  and  their  Heirs  Male ;  which  failing, 
to  his  two  Uncles  and  their  Heirs  Male;  which  failing,  to 
several  other  Heirs  Male  therein  named  ;  which  failing,  to 
his  ovm  Heirs  Male  whatsomever :  And  last  of  all,  to  prevent 
the  Crown's  taking  the  Estate  through  default  of  Heirs,  to 
his  Heirs  Female  whatsomever. 
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II.  The  Claimant,  the  Earl  of  March,  further  insists,  that,  2d  Ground  on 
agreeable  to  the  Usage  and  Practice  of  Scotland,  the  Title  of  March's 
and  Dignity  of  Earl  of  Cassillis  was  resigned  along  with  the  Ckim  is  found- 
Family  Estate  in  the  Hands  of  the  Crown ;  and  thereupon 
two  several  Grants  were  made,  limiting  the  Descent  of  the 
Honours  to  a  particular  Line  of  Heirs,  whereby  the  Claimant 
was  entitled  to  take  and  enjoy  the  same,  as  Great-Grandson 
of  John,  the  seventh  Earl  of  Cassillis,  the  Grantee  of  these 
Charters,  by  his  eldest  Daughter,  Anna  Countess  of  Ruglen, 
all  the  Male  Issue  of  his  Body  being  extinct.     And  in  sup- 
port of  this  Plea,  he  refers  to  the  two  following  Charters. 

1st,  Charter  under  the  Great  Seal,  proceeding  upon  the  ^^VJ-I^^p*^* 
Procuratory  and  Deed  of  Resignation  executed  by  John,  the 
sixth  Earl  of  Cassillis,  whereby  he  resigned  in  the  Hands  of 
His  Majesty's  Commissioners,  the  Barons  of  Exchequer,  the 
Earldom  and  Lordshij)  of  Cassillis,  comprehending  the 
Lands  therein  particularly  named  and  described,  for  new 
Infeoffment  thereof  to  be  given  and  granted  to  the  said  John 
Earl  of  Cassillis  in  Liferent,  and  James  Lord  Kennedy,  his 
eldest  Son,  and  the  Heirs  Male  of  his  Body  ;  which  failing,  to 
return  to  the  said  John  Earl  of  Cassillis,  and  the  other  Heirs 
Male  of  his  Body;  which  failing,  to  the  Daughters  of  Lord 
Kennedy,  without  Division,  and  the  Heirs  Male  and  Female 
of  their  Bodies ;  which  failing,  to  the  Daughters  of  the  said 
John  Earl  of  Cassillis,  without  Division,  and  the  Heirs  Male 
and  Female  of  their  Bodies ;  which  failing,  to  the  Earl's 
Heirs  Male  whatsoever ;  which  failing,  to  his  Heirs  and  As- 
signees whatsoever.  And  the  Charter  contains  a  novodamus 
and  Erection  of  the  Lands  and  Estate,  "  In  unum  integrum  et 
"  liberum  Comitatum  et  Dominium,  nunc,  et  in  omni  tempore, 
"  Comitatum  et  Dominiur,i  de  Cassills,  nuncupand.  per  diet' 
"  Comitem  de  Cassils,  duran'  vita  sua,  et  post  ejus  decessum 
"  per  prsefat.  Jacobum  Dominium  Kennedy  ejus  filium,  et 
"  hseredes  sues  respective  antedict'  secundum  prcecedentiam 
"  et  prioritatem  loci  illis  per  eorum  jura  legesqite  et  praxin 
"  dicti  regni  nostri  Scotiw  debitam  et  competentem,  omni  tem- 
"  pore  affuturo,  fruen.  guaden.  et  possiden." — And  this  Charter 
was  ratified  in  the  Parliament  immediately  follov/ing. 

2d,  Charter  under  the  Great  Seal,  proceeding  upon  the 
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Procuratory   of  Resignation    contained  in   the  Contract   of 
Marriage,  dated  2Gth  of  December  16G8,  executed  between 
John  the  seventh  Earl  of  Cassillis,  and  Lady  Susan  Hamilton, 
Daughter  of  James  Duke  of  Hamilton,  whereby  the  said  John 
Earl  of  Cassillis  resigned  the  Lands  and  Barony  of  Cassillis, 
comprehending  the  particular  Lands  and  others  therein  men- 
tioned, all  united  into  one  whole  and  free  Earldom,  called  the 
Earldom  of  Cassillis,  in  the  hands  of  his  Majesty,  or  his 
Commissioners,  in  Favour,  and   for  new  Infeoffment  to  be 
made  and  granted  to  the  said  John  Earl  of  Cassillis,  and  the 
Heirs  Male  of  his  Body ;  which  failing,  to  the  eldest  Heir 
Female  of  the  said  Marriage,  without  Division ;  which  failing, 
to  the  Sisters  of  the  said  Earl  successively,  and  the  Heirs 
Male  of  their  Bodies ;    which   failing,  to  his  nearest  Heirs 
Male;    which   failing,   to  his  Heirs  and  Assignees  whatso- 
ever.— This   Charter   contains   a   Reference   to    the   former 
Charter   passed   in    1642,   in  these   Words : — "  Quae  Integ- 
"  rse  Terrae,  Baroniae,   &c.    sunt  omnes  unit,  prius  annexat. 
*'  erect,  et  incorporat.  in  unum  integrum  et  liberum  Comi- 
"  tatum  et  Dominum  nuncupat.  et  nuncupand.  omni  tempore 
"  afifutoro  Comitatum  et  Dominium  de  Cassils,  cum  titulo, 
"  dignitate,  prcecedentia,  et  prloritate  diet.     Comiti  et  pre- 
"  decessoribus  suis,  per  leges  et  praxin  hujus  regni  nostri 
"  debit,  secundum  cartam  per  quondam  nostrum,  carissi- 
'■■  mum  patrem  Carolum  p)rimu7)i,  Regem  beatissimce  me- 
"  morice,  sub  suo  magno  sigillo  hujus  regni  nostri  Scotice 
"  concess.   de  data  penult,  die  Septembris  1642." — And   it 
contains  likewise  a  new  Erection  of  the  Lands,  "  in  unum 
"  integrum    et    liberum  Comitatum    et   Dominium,   nuncu- 
"  pat.  et  nuncupan.  nunc  et  in  omni  tempore  futuro,  Comi- 
"  tatum  et  Dominium  de  Cassillis,  fruend.  gaudend.  et  possi- 
"  dend.  per  prefatum   Joanncm   Comitem  de  Cassils,  ac  per 
"  hseredes  sues  masculos  provisionis  et  talliae  respective  ante- 
"  diet,  secundum precedentiam  etpHoritatem  loci  ipsis  debit. 
"  et  covij^eten.  per  eorum  jura  et  per  leges  diet,  hujus  Regni 
"  nostri  Scotia?,  omni  tempore  futuro." — A  Ratification  of  this 
Charter  likewise  passed  as  usual  in  the  Parliament  1672. 

But  that  these  Charters  and  Ratifications  thereof  can  ha\e 
no  Effect  to  alter  the  leoal  Descent  of  the  Title  of  Honour 
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and  Dignity  of  Earl  of  Cassillis  from  the  Heir  Male  of  the 
Family,  will  appear  from  the  following  Considerations  : — 

1.  It  appears  by  the  Procuratory  of  Resignation,  upon  which  Answers  to  the 
the  Charter  1642  proceeded,  that  the  Title  of  Honour  and  on  wl^idrthT 
Dignity  was  not  resigned  by  the  Earl  of  Cassillis  in  the  okJnf is  found- 
Hands  of  the  Crown,  and  of  consequence  no  new  Limitation  t'U 

could  be  made,  or  was  intended  by  this  Grant. 

2.  It  appears  by  the  Signature  or  Warrant  of  the  Charter 
in  the  Records  of  Exchequer,  that  it  was  not  superscribed 
by  the  King,  which  was  indisputably  necessary ;  and  accord- 
ingly the  Charter  was  only  granted  by  the  Lords  of  Ex- 
chequer, who  had  no  power  to  receive  Resignations,  or 
make  new  Grants  of  Titles  of  Honour. 

3.  The  Charter  1671  proceeds  upon  the  Procuratory  of 
Resignation  contained  in  the  Marriage  Settlement  between 
John  Earl  of  Cassillis  (the  Son  of  the  former  Earl  John, 
who  obtained  the  Charter  1642)  and  Lady  Susan  Hamilton. 
And  as  there  is  no  Warrant  for  resigning  the  Dignity,  nor  is  it 
once  mentioned  in  the  Marriage  Settlement,  most  certainly 
no  Alteration  could  be  made  of  the  Descent  of  the  Title  of 
Honour.  For  though  Resignations  of  this  kind  are  peculiar  to 
Scotland,  yet  no  Instance  ever  occurred  of  a  new  Limitation 
made  of  Honours  without  a  special  Resignation ;  nor  can  it, 
without  Absurdity,  be  supposed  that  the  King  would  alter 
or  impair  a  Right  vested  in  a  Subject,  without  his  special 
Consent. 

4.  As  the  Lands  and  Estate  were  only  resigned  by  the 
Earl  of  Cassillis,  so  the  Docquet  subjoined  to  the  original 
Signature,  which  is  intended  as  a  Cheque  to  prevent  Grants 
by  Subreption,  contains  a  special  Description  of  the  whole 
Lands  and  the  Substitution  of  Heirs,  but  does  not  once  men- 
tion the  Title  of  Honour  or  Dignity. 

5.  The  Words  of  the  Charter  1642,  or  of  the  Charter  1671, 
cannot,  by  the  most  strained  Construction,  import  the  Grant 
of  a  Title  of  Honour. — The  Erection  of  the  Lands,  by  both 
these  Charters,  into  a  Lordship  and  Earldom,  to  be  possessed 
by  the  Earl  of  Cassillis  and  his  Heirs,  "  according  to  the  Pre- 
"  cedency  and  Priority  of  Place  due  and  competent  to  them, 
"  hy  tJieir  Rights,  and  the  Laivs  and  Practice  o/ Scotland,"  can 
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most  certainly  confer  nothing  more  than  the  common  terri- 
torial Jurisdiction  belonging  to  Lands  thus  distinguished  by 
the  Name  of  a  Lordship  and  Earldom,  and  are  only  the  Work 
of  the  Attorney  who  formed  the  Signature,  without  any 
Warrant  from  the  Procuratories  of  Resignation. 

G.  The  Ratifications  of  these  Charters  in  Parliament  passed 
of  Course,  and  were  considered  as  Matter  of  mere  Form. 
They  were  neither  read  in  Parliament,  or  passed  as  other 
Acts,  nor  do  they  contain  any  more  than  a  general  Confirma- 
tion of  the  Charters  themselves ;  which,  as  has  been  already 
shown,  do  not  comprehend  the  Title  of  Honour  or  Dignity  in 
question. 

Wherefore,  as  the  Claimant  Sir  Thomas  Kennedy  is  the 
undoubted  Heir  Male  of  the  Family  of  OassiUis,  lineally 
descended  from  the  Person  first  ennobled  in  1509. — As  it 
appears  from  the  most  undoubted  Authorities,  that  the 
Descent  of  Titles  of  Honour  conferred  without  Patent 
must  be  regulated  by  the  Feudal  Law,  which  always 
preferred  the  Succession  of  Heirs  Male,  so  long  as  any 
existed. — As  it  appears  by  a  Variety  of  Instances  in 
many  noble  Families  of  Scotland,  that  Peertiges  without 
Patent  did  in  fact  descend  to  a  distant  Heir  Male  where 
a  nearer  Heir  Female  existed. — As  it  appears  that  Female 
Heirs  were  never  entitled  to  such  Dignities,  but  upon 
a  Resignation  and  a  new  Grant  thereof  by  the  Sove- 
reign, which  was  the  only  Method  of  defeating  the 
legal  Succession  of  the  Heir  Male. — As  by  the  Settle- 
ment of  the  Estate  in  Favour  of  Heirs  Male,  and  the 
continued  Descent  thereof  in  that  Line,  there  arises  the 
strongest  presumptive  Evidence,  that  by  Law  the  Title 
of  Honour  was  understood  to  descend  to  the  same  Heirs 
Male. — And  as  it  appears  that  no  Resignation  or  new 
Grant  of  this  Dignity  of  Earl  of  CassiUis  was  ever  made 
in  Favour  of  Heirs  Female,  IT  IS  most  humbly  hoped 
the  said  Dignity  will  be  found  of  Right  to  belong  to  the 
Claimant,  Sir  Thomas  Kennedy. 

C.  YORKE. 

Ch.  Hamilton  Ooudon. 
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II.— THE  CASE  OF  WILLIAM  EARL  OF  RUGLEN 
AND  MARCH, 

(claiming  the  titles  and  dignities  of) 

EARL  OF  CASSILLIS  AND  LORD  KENNEDY. 

GILBERT  KENNEDY,  Grandson  of  King  Rohert  III.  of  First  Creation 
Scotland,  was,  in  the  Reign  of  King  James  II.  created  Lord  of  Lord  Ken- 
Kennedy ;  and  his  Grandson  David  Lord  Kennedy  was,  about  "f  cfassUiis^^'^^ 
the  year  1509,  created  Earl  of  Cassillis. 

There  is  no  Patent  on  Record  of  these  Creations  extant ; 
but  there  is  complete  Evidence  of  them  from  the  Rolls  of 
Parliament  and  from  ancient  Papers  ;  which  Instruments 
likewise  show  that  after  the  Family  of  Kennedy  was  ennobled, 
their  Estate  was  from  time  to  time  settled,  not  upon  the 
Heirs  Male,  but  the  Heirs  General.* 

*  The  Instruments  are — 

1.  A  Charter  under  the  Great  Seal  of  the  Lands  of  Balgrae,  resigned  Charters.  To 
by  John  (called  therein)  Lord  Kennedy,  to  Sir  David  Kennedy,  his  Son  Heirs  in  gene- 
and  apparent  Heir  ;  and  the  Limitation  of  the  Lands  in  this  Charter  is  to 

the  Heirs  to  be  procreat  of  the  Marriage  between  him  and  Agnes  Borthwick, 
his  Wife  ;  whom  failing,  to  the  nearest  and  lawful  Heirs  whatsoever  of  the 
said  John  Lord  Kennedy.     This  Charter  is  dated  the  9th  July  1489. 

2.  A  Charter  of  the  same  Date,  upon  the  Resignation  likewise  of  John 
Lord  Kennedy,  of  the  Office  of  Bailiff  of  Carrick,  to  his  Son  Sir  David  and 
his  Heirs. 

3.  A  Charter  upon  the  like  Resignation,  of  the  Lands  and  Baronies  of 
Cassillis  and  Dunure,  to  his  Son  Sir  David  and  his  Heirs.  This  Charter 
is  dated  the  17th  February  1501. 

4.  5,  6.  Besides  these,  there  is  a  Charter  of  the  Lands  of  Coiff  to  John 
Lord  Kennedy,  dated  12th  February  1505  ;  and  a  Charter  of  the  Lands  of 
Markwardstone  to  Sir  David  Kennedy  and  his  Heirs,  dated  12th  January 
1506  ;  and  also  a  Charter  of  the  Barony  of  Leswalt  to  the  same  Sir  David 
Kennedy  J  and  the  Limitation  in  all  these  is  the  same  as  above,  to  Heirs 
in  general. 
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Charter  of  Re- 
Kignation  in 
1671. 


Descent  of  the 
Titles  to  the 
Earl  of  March. 


The  Titles  of  Earl  of  Cassillis  and  Lord  Kennedy,  being 
come  by  a  regular  Course  of  Succession  in  the  Male  Line  to 
John  the  seventh  Earl,  he,  upon  liis  own  Resignation,  obtained 
a  Charter  under  the  Great  Seal,  (warranted  by  a  Signature 
under  the  King's  Hand,  dated  at  Whitehall,  24th  April  1671,) 
whereby  the  King  gives  and  grants  to  the  said  Earl  of  Cas- 
sillis, and  the  Heirs  Male  of  his  Body ;  whom  failing,  to 
the  Heirs  Female  of  his  Body,  without  Division,  (Heredes, 
Femelloi  respective  predict,  omni  modo,  viro  7iohili  vel  gene- 
roso  qualificato  Cognomine  de  Kennedy  nuhen.,  saltern,  uno, 
qui  et  heredes  inter  illos  legitime  procreand.  ad  Terras  et 
Statum  Suhscri2)t.  Virtute  hujus  presentis  Tallice  et  Provi- 
sionis  Siicceden.  assument,  siiscipient,  f event,  gerent  et  uten- 
tur  omni  Tempore  fidiiro  Cognomine  de  Kennedie,  Armis 
et  Dignitate  Familice  de  Cassillis,)  with  Divers  other  Re- 
mainders over  the  Earldom  and  Lordship  of  Cassillis,  to  be 
bruiked,  enjoyed,  and  possessed  by  the  said  John  Earl  of 
Cassillis,  and  by  his  Heirs  Male,  and  of  Provision  and  Tailzie, 
respectively  foresaid,  confonn  to  the  Precedency  and 
Priority  of  Place  due  and  competent  to  thein  by  their  Rights, 
and  Laius  and  Practice  of  this  Kingdom;  and  this  Charter 
was  ratified  in  Parliament  Anno  1672. 

This  John  Earl  of  Cassillis  had  issue  a  Son,  John  Lord 
Kennedy,  who  died  in  his  Father's  Life,  leaving  Issue  only 
one  Son,  John,  the  last  Earl  of  Cassillis ;  and  a  Daughter, 
Lady  Anne,  married  to  John,  Earl  of  Ruglen,  by  whom  she 
had  issue  one  Son,  who  died  unmarried,  and  Two  Daughters, 
Anne,  Countess  of  March  and  Ruglen,  and  Susan,  now 
Countess  Dowager  of  Cassillis. 

By  the  Death  of  the  last  Earl  of  Cassillis  without  Issue,  in 
1759,  the  Earl  of  March  became  entitled  to  the  Honours  and 
Dignities  of  Earl  of  Cassillis  and  Lord  Kennedy,  as  descended 
from  the  eldest  Daughter  of  John  the  seventh  Earl  of  Cassillis, 


7.  A  Charter  of  the  Lands  and  Barony  of  CassilUs,  with  several  other 
Lands,  to  David  Earl  of  Cassillis  Lord  Kennedy,  the  Limitation  to  the 
said  David  and  his  Heirs.     This  Charter  is  dated  5th  February  1511, 

By  the  Exchequer  Rolls  for  1509,  it  appears  that  the  said  Dai'id  is  only 
marked  Lord  Keniicdy ;  but  in  the  Roll  dated  10th  August  1510,  he  is 
marked  Earl  of  Cassillis. 
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to  whom  the  Honours  were  limited  by  the  Charter  of  1671, 
or  as  Heir  at  Law  of  the  Earls  of  Cassillis  and  Lords  Ken- 
^ledy ;  and  preferred  a  Petition  to  his  Majesty  claiming  the 
said  Titles  to  be  allowed  him. 

Sir  Thomas  Kennedy  having  likewise  petitioned,  claiming 
these  Titles  by  Descent  to  him  as  Heir  Male,  his  Majesty  has 
been  graciously  pleased  to  refer  both  to  the  House  of  Peers. 

The  Earl  of  March's  Right  is  founded,  in  the  first  place.  Claim  of  the 
upon  the  Charter  of  1671 ;  for  if  that  Charter  operates  as  a  ist,  Upon  the' 
new  Grant  from  the  Crown  of  the  Title  and  Dignity  of  Earl  ^fl^''''  °^ 
of  Cassillis,  with  the  ancient  precedency,  there  is  no  room 
for  any  Question  as  to  the  Descent  of  the  Right  to  the  Ancient 
Peerage. 

The  following  Propositions  are  submitted  in  support  of  his 
Claim,  as  founded  upon  that  Charter : — 

1.  That  the  Earl  of  March,  as  Great -Grandson  of  Earl 
John,  by  his  Daughter  the  Countess  of  Ruglen,  is  the  Heir 
to  whom  the  Rights  conveyed  by  that  Charter  have  de- 
scended, on  failure  of  the  said  Earl  Johns  Issue  Male  in  the 
Person  of  the  last  Earl. 

2.  That  by  the  Law  and  Usage  of  Scotland,  a  Grant  of  a 
Title  of  Honour  upon  a  Resignation  in  favoreni,  did  effect- 
ually convey  the  ancient  Title  to  the  Heirs  therein  men- 
tioned. This  was  proved  by  the  Instances  of  the  Practice  of 
Scotland  in  such  Cases,  quoted  upon  the  Claim  of  the  Peerage 
of  Stair,  and  is  now  established  by  the  Determination  of  the 
House  of  Lords  upon  that  Case  in  1748. 

3.  That  by  the  express  Words  of  this  Charter  of  1671,  the 
Title  and  Dignity  of  Earl  of  Cassillis  is  conveyed.  The 
Charter,  it  is  true,  does  also  convey  the  Lands  of  the  Earldom 
and  Lordship  of  Cassillis.  But  it  was  usual  in  Scotland  for 
Charters  to  contain  a  Conveyance,  both  of  the  Lands  and 
Honours  of  the  Person  upon  whose  Resignation  they  passed, 
especially  where  (as  in  the  present  Case)  the  Lands  were 
united  and  erected  into  an  Earldom  or  Lordship;  and  that 
the  Title  of  Honour,  as  well  as  the  Lands  and  Earldom,  were 
meant  to  be  granted  by  this  Charter  to  Heirs  Female  on 
Failure  of  Male  of  the  Grantee's  Body,  is  evident  from  the 
Condition   of  bearing  the  Arms  and  Dignity  of  Cassillis 
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annexed  to  the  Limitation  in  Favour  of  Heirs  Female,  and 
from  the  Grant  of  the  Earldom,  "  To  be  enjoyed  and  possessed 
"  by  the  said  Earl  of  Cassillis  and  his  Heirs  aforesaid,  con- 
"  form  to  the  Precedency  and  Priority  of  Place  due  and  com- 
'  ]>etent  to  them  by  their  Rights,  Laws,  and  Practice  of  this 
'  Kingdom ;"  Words  which  can  have  no  meaning  as  applied 
to  a  Grant  of  Lands,  but  plainly  imply  the  Grant  of  a  Title 
of  Honour,  to  which  only  they  are  applicable :  And  it  is  far- 
ther evident  from  the  Circumstance  of  a  Signature  under  the 
Kinfj's  Hand,  havino-  issued  as  the  Warrant  of  this  Charter, 
which  was  necessary  where  a  Title  of  Honour  was  to  be  con- 
voyed, but  not  at  all  so  for  a  Grant  uf  Lauds  only. 
2ii,  As  lineal  But  if  tliis  Charter  should  be  lield  not  to  operate  as  a 

Grant  of  the  Title  of  Honour,  then  the  Earl  of  March  claims 
the  Titles  of  Earl  of  Cassillis  and  Lord  Kennedy,  as  de- 
cended  upon  him  the  Lineal  Heir,  by  the  Law  and  Course  of 
Descent  of  Peerages  created  without  special  Limitations. 

B}-  the  most  ancient  Usage  of  Scotland,  the  Dignities  of 
Earldoms  and  Lordships  were  Territorial,  and  the  Title  was 
annexed  to  the  Land.  In  course  of  Time  they  became  per- 
sonal and  inherent  in  the  Blood  of  the  Person  ennobled.  And 
at  this  Period  there  were  two  Methods  by  which  the  Crown 
could  create  a  Man,  an  Earl  or  Lord  of  Parliament ;  the  one 
was  in  analogy  to  the  ancient  Territorial  Dignities,  by  a 
Charter  granting  Lands  erected  into  an  Earldom  or  Lordship, 
with  the  Dignity  of  Earl  or  Lord,  to  the  Grantee,  with  such 
Limitations  of  Heirs  as  the  King  pleased.  The  other  Avas  by 
a  Solemnity  of  Creation  performed  in  full  Parliament,  per 
Glncturain  Gladii,  and  other  Ceremonies ;  and  an  entry  of 
this  Creation  was  made  in  the  Rolls  of  Parliament.* 

*  Sir  George  M'Kcnzie,  in  his  Treatise  of  Precedency,  c.  8,  mentions 
Peerages  by  feudal  Erection,  and  by  Patent  of  Honour ;  and  adds,  "  A 
"  third  Way  of  Nobilitating  with  us  is  by  Creation  and  solemn  Investi- 
"  ture,"  and  then  mentions  the  Form  used  in  the  Creation  of  the  Mar- 
quissess  of  Hamilton  and  Ilunthj. 

This  Method  of  Creation  is  mentioned  in  an  Entry  in  the  Parliament 
Rolls  of  the  Creation  of  Patrick  Lord  Bales  to  be  EatI  o(  Botkwell  in 
1487,  "Ipsumqne  Doniinum  Patricium  in  Comitem  creavit,  et  Comitis 
"  Titulo  decoravit  per  prfecinctionem  Gladii,  et  mos  est,  ita  quod  ipse,  et 
'*  sui  heredcs,  pro    perpetiio   futnri«   temporibus   Comites   de    Bothwoll 
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This  being  premised,  the  following  Propositions  are  sub- 
mitted in  support  of  the  Earl  of  March's  Claim  as  founded 
upon  his  Right,  by  Descent  and  Lineal  Heirship,  to  the 
Titles  of  Earl  of  Cassillis  and  Lord  Kennedy. 

1.  That  these  Titles  were  originally  established  by  Creation 
in  Parliament,  without  any  Pateht  or  Grant  expressing  any 
Limitation  of  the  Descent  of  the  Honour. 

The  Proof  of  this  is,  that  the  Lands  of  Cassillis  were  not 
erected  into  an  Earldom  till  1642,  in  which  Year  there  is  a 
Charter  uniting  and  erecting  them  into  an  Earldom.  The 
older  Charters  convey  no  Dignity,  but  merely  the  Lands. 
Patents  of  Honour  were  first  introduced  in  the  Reign  of  James 
VI.,  which  began  in  1567.  As,  therefore,  the  Title  of  Earl 
of  Cassillis  is  clearly  as  ancient  as  1510,  it  could  not  be  by 
Patent,  neither  was  it  granted  by  Charter,  and  must,  there- 
fore, have  its  Original  from  a  Creation  in  Parliament. 

2.  A  Creation  in  Parliament  gave  the  Person  ennobled  an 
Estate  of  Inheritance  in  the  Honour. 

Of  this  there  can  be  no  Dispute,  since  the  Succession  of 
most  of  the  ancient  Peerages  has  proceeded  upon  that 
Ground  alone. 

3.  This  Estate  is  descendible  according  to  the  ordinary 
Course  by  w^hich  every  other  Right  of  Inheritance  descends, 
and  therefore  will  descend  to  the  Daughters  and  their  Issue, 
on  failure  of  Issue  of  the  Sons. 

The  Presumption  is  in  Favour  of  the  Truth  of  this  Pro- 
position, and  it  ought  naturally  to  lie  on  the  Party  who  denies 
it  to  prove  that  Titles  of  Honour  are  regulated  by  a  different 
Law  in  Point  of  Descent  from  every  other  Inheritance.  But, 
besides  the  general  Reason  to  support  this  Proposition, 
there  are  strong  Authorities  in  its  Favour. 

And,  1st,  The  Opinion  of  Laivyers. 

Lord  Stair,  Instit.  B.  3,  T.  5,  §  11,  says,  "  Heirs  Portioners  stair's  instit. 
are  amongst  Heirs  of  Line  ;  for,  when  more  Women  or  their  ^jj '         ' 

"  vocentur,  Comitisque  dignitate  fulgeant."  The  Entry  of  the  Creation 
of  a  Peer  is  seldom  so  full  as  this,  for  commonly  it  is  but  a  note  of  the 
Creation  ;  as  in  the  Lord  Hume's  Case,  the  Entry  is  only  in  these  Terms  : — 
"  2  Avgusti  1473,  Quo  die,  Alexander  Mume,  de  eodem  Miles,  factus  fuit 
Dominus  Parliamenti." 
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Issue  succeed,  failing  Males  of  that  Degree,  it  is  by  the  Course 
of  Law  that  they  succeed  ;"  and,  "  though  they  succeed 
c'cjually,  yet  Rights  indivisible  fall  to  the  eldest  alone,  with- 
out anything  in  lieu  thereof  to  the  rest;  as  the  Dignity  of 
Loid,  Earl,  d-c. 
iiistu.  B. .{.  Sir  George  M'Kenzie,  Institutions,  B.  3,  T.  8,  §  25,  speaks 

vol."  ii!  p.  32(;! '  tu  the  same  Purpo.se;  and  it  is  obvious  that  both  these 
Authorities  are  directly  applicable  to  the  present  Question, 
because  both  Authors  are  speaking  of  the  Rules  of  Descent 
by  Course  of  Law ;  and,  unless  an  Heir  Female  is  capable  of 
inheriting  a  Peerage  erected  by  Creation  in  Parliament,  there 
is  no  Title  of  Honour  which  she  can  inherit  by  Course  of  Law; 
fur  all  Peerages  by  Patent  and  Charter  contain  express  Limi- 
tations of  the  Honour,  by  Virtue  of  which,  and  not  by  Course 
of  Law,  the  Succession  thereof  descends. 

2dly,  The  number  of  Instances  of  Females  succeeding  to 
ancient  Peerages  without  any  Question  being  made. 

So  it  was  in  the  Case  of  the  Earldoms  of  Athole,  Angus, 

Buclian,  Fyfe,  Lennox,  Mar,  Monteiih,  Boss,  and  Strathei-n, 

created  prior  to  the  Reign  of  James  I.  of  Scotland.     And  of 

later  Creations  in  the  Earldoms  of  Athole  and  Buchan,  and 

the  Lordships  of  Carlisle,  Dirleton,  Harris,  Oliphant,  Salton, 

and  Semple,  all  which  are  set  forth  in  the  Proceedings  upon 

the  Peerage  of  Lovat  in  the  Court  of  Session  in  1730. 

3dly,  The  Authority  of  two  adjudged  Cases. 

Case  of  Oli-  The  first  is  that  of  the  Title  of  Olijihaiit,  which  was  claimed 

Jidy  11, 1633.    ^y  ^^^^  ^^^^'  Male  of  Lord  Oliphant,  and  also  by  the  Daughter : 

There  was  no  Patent  to  show  any  erection  of  the  Lands  into 

a  Lordship,  and  the  Peerage  was  proved  only  by  the  Evidence 

of  ancient  Papers,  and  by  the  Enjoyment  of  it  by  the  Ancestors 

of  the  last  Lord,  as  in  the  present  Case ;  and  the  Court  of 

Session  there  held,  that  this  Use  ivas  enough,  conform  to  the 

Lau's  of  this  Bealm,  to   transmit  such  Titles  to  the  Heir 

Female,  where  there  was  no  Writ  extant  to  exclude  her.    This 

Dark-,  685.        Case  is  reported  by  Durie,  and  the  Decree  was  pronounced 

in  the  King's  Presence. 
CascofBuch-        James  Steivart  \fSiS  created  Earl  of  Buchan  Anno  14-01). 
His  Grandson,  'John  Earl  of  Buchan,  had  two  Sons,  John 
and  James.     John   died  in  the  Life  of  his  Father,  leaving  a 


an. 
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Daughter,  Christian,  who  succeeded  her  Grandfather,  and 
was  Countess  of  Biiclian ;  she,  by  her  Husband,  Robert 
Douglas,  had  Issue  a  Son,  who  died,  leaving  only  one 
Daughter,  Mary,  who,  by  the  Name  of  Mary,  Countess  of 
Buclian,  was,  on  the  20th  May,  1615,  served  Heir  to  her 
Grandmother,  Christian,  Countess  of  Buchan,  there  being 
then  alive  an  Heir  Male,  the  Grandson  of  John  Earl  of 
Buchan,  by  James,  his  second  Son.  In  1628,  this  Countess 
of  Buchan  brought  an  Action  for  declaring  her  Precedency 
against  six  or  seven  Earls  who  had  been  placed  before  her, 
and  her  Claim,  founded  on  the  Right  of  an  Heir  Female  to 
succeed  to  a  Title  without  Patent,  was  allowed  by  the  Court 
of  Session. 

The  only  Objection,  it  is  apprehended,  that  can  be  made   objection, 
against   the   Doctrine   here    maintained    is,    that    Titles    of 
Dignity  are  Masculine  Fiefs  by  the  Law  of  Scotlaoid,  and 
have  often  so  descended,  and  were  so  held  by  the  Court  of 
Session  in  the  Case  of  Lovat. 

The  Female  Succession  is  universally  received  in  Scotland,  Answer. 
and  there  never  were  any  Fiefs  by  their  Nature  incapable  of 
descending  to  Females ;  the  Crown  was  descendible  to  an 
Heir  Female,  and  all  hereditary  Offices  have  been  so,  even  at 
the  strictest  Periods  of  the  Feudal  Law.  Wherever  the  Suc- 
cession went  to  the  Male  Line,  it  has  done  so  by  particular 
Provision,  and  not  by  the  Course  of  legal  Descent. 

There  is  a  Fallacy  in  arguing  from  the  Cases  of  ancient 
Peerages  that  have  descended  to  Heirs  Male  in  Exclusion  of 
a  nearer  Heir  Female,  because  it  might  often  so  happen,  and 
most  commonly  did,  in  Peerages  created  by  Charter  contain- 
ing Grants  of  Lands  and  special  Limitations;  but  no  Con- 
clusion can  be  drawn  from  thence  to  the  Case  of  Peerages  by 
Creation  in  Parliament,  without  any  special  Words  of  Limi- 
tation. 

The  Proceedings  before  the  Court  of  Session  on  the  Peerage  M'Dowaii'sin- 
of  Lovat  were  without  Power  or  Jurisdiction,  and  can  have  no  l''^^  ^.^i  j '  p' 
Influence  on  the  present  Question.    But  even  were  any  regard  ^^• 
paid  to  the  Authority  of  that  Opinion,  it  does  not  apply  to 
the  present  Case;  for  what  weighed  with  the  Court  there  was, 
that  the    Right    to    the   Lands    of   the    Barony  had   gone 
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in  a  perpetual  Channel  to  Heirs  Male,  and  here  these 
Rights  have,  for  upwards  of  a  Century,  been  limited  to 
Heirs  General. 

Al.  Forrester. 

Al.  Wedderburn. 


ABSTRACT  OF  THE  SIGNATURE. 

Charles  R. 

Our  Sovereign  Lord,  &c.  ordains  an  Charter  to  be  past  and 
expede  under  His  Majesty's  Great  Seal,  in  due  Form,  Giving 
&c.  To  John  Earl  of  Cassillis,  &c. 

Fo.  3.  {PtovIso)  The  saids  Daughters  and  Heirs  Female 
respective  and  successive,  who  shall  happen  in  any  Time 
coming  to  succeed  to  the  Lands  and  Estate  underwritten, 
always  marrying  a  Gentleman  of  Quality,  of  the  Simame  of 
Kennedy  at  the  least,  who,  and  the  Heirs  to  be  procreat 
betwixt  them,  to  succeed  to  the  Lands  and  Estate  under- 
written, by  Virtue  of  this  present  Taillie  and  Provision,  shall 
assume,  take  on,  bear,  and  use  in  all  Time  coming,  the  Sir- 
name  of  Kennedy,  Arms  and  Dignity  of  the  Family  of 
Cassillis. 

3.  All  and  Haill  the  Earldom  and  Lordship  of  Cassillis, 
&c. 

9.  All  which  remanent  Lands,  &c.  were  all  formerly  united, 
annexed,  erected,  and  incorporated  in  an  whole  aud  free  Earl- 
dom and  Lordship,  called,  and  to  be  called  in  all  Time  coming, 
the  Earldom  and  Lordship  of  Cassillis,  with  the  Title,  Dignity, 
Precedency,  and  Priority  due  to  the  said  Earl,  and  his  Pre- 
decessors, by  the  Laws  and  Practice  of  this  Realm  ;  conform 
to  a  Charter,  granted  by  his  Majesty's  umquhile  dearest 
Father,  King  Charles  the  1st,  of  ever  blessed  memory,  under 
his  Majesty's  Great  Seal  of  this  Kingdom,  of  the  Date  the 
penult  Day  oi  September,  1G42. 

11.  Whilks  haill  Lands,  &c.  pertained  heritably  of  before 
to  the  said  John  Earl  of  Cassillis,  holden  by  him  immedi- 
ately of  our  said  Sovereign  Lord,  for  his  Highness  self,  as 
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King,  and  as  Prince  and  Stewart  of  Scotland,  his  immediate 
lawful  Superiors  of  the  same  respective ;  and  Whilks  were 
by  him,  and  his  lawful  Procurators  in  his  Name,  to  that  Effect 
specially  constitute,  and  hy  his  Letters  Patent,  duly  and  laiv- 
fully  resigned,  surrendered,  upgiven,  and  overgiven,  in  the 
Hands  of  the  Lords,  and  other  Commissioners  of  his  Majesty's 
Exchequer,  &c.  as  in  the  Hands  of  our  said  Sovereign  Lord,  for 
his  Highness  self,  as  Prince  and  Stewart  of  Scotland,  imme- 
diate lawful  Superiors  of  the  same  respective  above-mentioned, 
purely  and  simply  by  Staff  and  Baston,  as  use  is.  At 
the  Day  of  ,  together  with  all  Right,  Title,  &c. 

15.  As  authentic  Instruments  taken  upon  the  said  Re- 
signation in  the  Hands  of 

Notar  Publik,  at  more  Length  proports.  And  SICK-like,  our 
said  Sovereign  Lord,  for  his  Highness  self,  as  King,  and  as 
Prince  and  Stewart  of  Scotland,  for  the  many,  great,  true, 
and  thankful  Service  done  and  performed  to  his  Majesty,  and 
his  Highness  most  noble  Progenitors,  of  ever  blessed  Memory, 
by  the  said  John  Earl  of  Cassillis,  and  his  Predecessors  in 
Time  bygone,  and  for  many  other  good  Respects  and  weighty 
Causes  and  Considerations,  moving  his  Highness,  his  Majesty 
for  himself,  as  King,  and  as  Prince  and  Stewart  of  Scotland, 
with  Advice  and  Consent  foresaid,  HAS  OF  new  given,  &c. 

17.  The  saids  Daughters,  and  Heirs  Female,  respective  and 
successive,  who  shall  happen  in  any  time  coming  to  succeed 
to  the  Lands  and  Estate  abovewritten,  always  marrying  an 
Gentleman  of  Quality  of  the  Sirname  of  Kennedy  at  the  least, 
who,  and  the  Heirs  to  be  procreat  betwixt  them,  to  succeed 
to  the  Lands  and  Estate  abovewritten,  by  Virtue  of  this  pre- 
sent Tailzie  and  Provision,  shall  assume,  take  on,  bear,  and 
use,  in  all  Time  coming,  the  Sirname  of  Kennedy,  Arms  and 
Dignity  of  the  Family  of  Cassillis. 

All  and  haill  the  Earldom  and  Lordship  of  Cassillis, 
&c. 

Fo.  24.  Likeas  the  haill  foresaids  Lands,  Baronies,  &c,  are 
all  formerly  unit,  annext,  erect,  and  incorporat  in  an  haill 
and  free  Earldom  and  Lordship,  called,  and  to  be  called  in 
all  Time  coming,  the  said  Earldom  and  Lordship  of  Cassillis, 
with  the  Dignity,  and  Precedency,  and  Priority  due  to  the 
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said  Earl  and  his  Predecessors,  by  the  Laws  and  Practice  of 
this  Rcahn,  conform  to  the  Charter  abovementioned,  granted 
under  his  IVIajesty's  Great  Seal  of  this  Realm  thereanent. 

28.  And  in  like  Manner,  our  said  Sovereign  Lord  for  him- 
self, and  as  Prince  and  Stewart  of  Scotland,  with  Advice  and 
Consent  foresaid,  has  of  new,  unite,  erect,  and  incorporate, 
and  by  these  Presents  unites,  erects,  and  incorporates,  ALL 
and  SUNDRY  the  foresaids  Lands,  Baronies,  &c.  in  an  haill  and 
free  Earldom  and  Lordsliip  called,  and  to  be  called  in  all 
Time  coming,  the  Earldom  and  Lordship  of  Cassillis,  to  be 
bruiked,  enjoyed,  and  possessed,  by  the  said  John  Earl  of 
Cassillis,  and  by  his  Heirs  Male,  and  of  Provision  and 
Taillie  respective  foresaid,  conform  to  the  Precedency  and 
Priority  of  Place,  due  and  competent  to  them  by  their 
Riohts,  and  Laws  and  Practice  of  the  said  Kinsrdom  of  Scot- 
land,  in  all  Time  coming,  without  any  Revocation  or  Contra- 
diction whatsoever. 

41.  Likeas  our  said  Sovereign  Lord  promises  in  verho 
l^rincipis  to  ratify  and  approve  this  present  Charter,  with 
Infeftment  to  follow  thereupon,  and  all  that  shall  happen  to 
follow  upon  the  same,  in  the  haill  Heads,  Articles,  Clauses, 
Provisions,  Conditions,  and  Obligements  thereof  above- 
mentioned,  and  that  in  the  next  Parliament  to  be  holden  by 
his  Majesty  and  Estates  thereof  within  his  Highness  said 
ancient  Kingdom  of  Scotland. 


ABSTRACT  OF  THE  CHARTER  1G71. 

Carolus,  &c.  Sciatis,  nos,  pro  nobis,  &c  dedisse,  concessisse, 
disposuisse,  et  hac  presenti  Carta  nostra,  confirmasse,  teno- 
reque  ejusdem  cum  avisamento  et  consensu  pra^dicto  pro  nobis 
metipsis,  tanquam  Rege,  et  tanquam  Principe  et  Senescallo 
ScoticB,  dare,  concedere,  disponere,  ac  pro  nobis  et  Successori- 
bus  nostris  pro  perpetuo,  confirmare,  confiso  et  prnedilecto 
nostra  Consanguineo  etConsiliario,  Joanni  Comiti  de  Cassillis, 
Domino  Kennedie,  et  Heredibus  Masculis  inter  eum  et  Domi- 
uam  Siisannam  ITamiltoiie  ejus  Sponsam  legittime  procreat. 
vel   |)rocreand.       Quibus  tlelicit-ii.  tlicto    Joainii    Comiti    de 
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Gassillis,  suis  Heredibus  Masculis  de  corpore  suo  legittime 
procreand.  de  quovis  alio  Matrimonio  cum  quacunque  alia 
legittima  Sponsa,  Qaibus  etiam  deficien.  Heredi  Femellae 
natu  maximae  legittime  procreat.  vel  procreand.  inter  dictum 
Joannem  Comitem  de  Gassillis,  et  dictain  Dominam  Susan- 
nam  Hamilton  ejus  Sponsam,  successive  sine  divisione, 
Quibus  deficien.  Heredi  Femellse  natu  maximae  de  Corpore 
dicti  Joannis  Comitis  de  Oassillis  ex  quocunque  alio  Matri- 
monio procreand.  sine  divisione  ut  dictum  est;  Heredes 
Femellse  respective  praedict.  omni  modo  viro  nobili,  vel 
generoso  qualificato,  Cognomine  de  Kennedie,  nuben.,  saltem, 
uno  qui  et  Heredes,  inter  illos  legittime  procreand.  ad  Terras 
et  Statum  subscript,  virtute  hujus  presentis  Talliae  et  Pro- 
visionis  sncceden.  assument,  suscipient,  ferent,  gerent,  et 
utentur  omni  tempore  futuro  Cognomine  de  Kennedie, 
Armis  et  Dignitate  Familiae  de  Gassillis,  et  implementes  et 
observantes  alias  conditiones  et  provisiones  subscript,  tan- 
tumudo  et  non  aliter,  &c. 

Totura  et  Integrum  Comitatum  et  Dominium  de  Gassillis, 
&c.  Quasquidem  omnes  reliquae  terrae,  &c.  sunt  annexat. 
creat.  et  incorporat.  in  unum  Integrum  et  Liberum  Comi- 
tatum et  Dominium,  nuncupat.  et  nuncupand.  omni  tempore 
futuro,  Comitatum  et  Dominium  de  Gassillis,  cum  Titulo, 
Dignitate,  Precedentia  et  Prioritate  dido  Gomiti  et  Prede- 
cessoribus  suis,  per  Leges  et  Praxin.  hujus  Regni  nostri 
debit,  secundum  Cartam  per  quondam  nostrum  charissimum 
Patrem  Garolum  Primum,  Regem  beatissimae  memoriae,  sub 
suo  magno  sigillo  hujus  Regni  nostri,  concess.  de  data,  pen- 
ultimo  die  mensis  Septemhris,  1642. 

Et  similiter,  &c  nos  pro  nobis,  &c  pro  plurimis  magnis 
fidelibus  et  gratuitis  servitiis,  nobis  et  nostris  Progenitoribus 
beatse  memoriae,  per  dictum  Joannein  Comitem  de  Gassillis, 
suosque  predecessores  impensis  et  prestitis,  ac  pro  multis  aliis 
bonis  respectibus,  magnis  et  onerosis  causis  et  considerationi- 
bus,  !JOS  moven.  &c  de  novo  Damns,  concedimus,  disponimus, 
ac  pro  nobis  et  successoribus  nostris  Regibus  et  Principibus 
Scotice,  pro  perpetuo  confirmamus,  dicto  nostro  confiso  et  prae- 
dilecto  Consanguineo  et  Consiliario  Joanni  Comiti  de  Gassillis 
et  Heredibus  Masculis,  inter  eum  et  dictam  Dominam  Susan- 
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nam  Hamiltone,  ejus  Sponsam,  legitime  procreat.  vel  pro- 
creand.  Quibus  doficien.  Heredibus  Masculis  de  siio  Corpore 
ex  quovis  alio  Matriraonio  legitime  procreand.  Quibus  etiam 
deficien.  Heredi  Femellae  natu  maximae,  inter  eum  et  dictam 
suam  Sponsam  legitime  procreat.  vel  procreand.  sine  divisione, 
Quibus  deficien.  Heredi  Femellae  natu  maximae,  de  Corpore 
diet.  Comitis  procreand.  ex  quovis  alio  legitime  Matrimonio, 
sine  divisione,  ut  dictum  est ;  diet.  Heredes  Femellse  respective 
omni  mode  Nobilem  seu  generosum  virum  qualificatum, 
Cognominis  de  Kennedie,  nuben.  saltern,  unum  qui  et  diet. 
Heredes  Masculi  legittimi  inter  illos  procreand.  ad  Terras  et 
Statum  supra  et  superscript,  virtu te  hujus  presentis  Talliae  et 
Prov'isionis  successuri,  assument,  suscipient,  gerent,  ferent,  et 
utibuntur  omni  tempore  a  future,  Coguomene  de  Kennedie, 
Armis  et  Digiiitate  Familiae  de  Cassillis,  et  Implementes 
et  Observantes,  alias  conditiones  et  provisiones  superscript, 
tantum  mode,  es  non  alitor,  &c.  Totum  et  integrum  pre- 
dictum  Comitatum  et  Dominium  de  Cassillis,  &c.  Quae 
quidem  omnes  sunt  per  prius  unit,  annexat.  erect,  et  incorporat. 
in  dictum  integTum  et  liberum  Comitatum  et  Dominium, 
nuncupat.  et  nuncupand.  omni  tempore  future,  dictum  Comi- 
tatum et  Dominium  de  Cassillis,  cum  Titulo,  Dignitate, 
Precedentia  et  Prioritate  dicto  Comit I,  snisque  Predecessori- 
bus  debet,  per  Leges  et  Praxin  hujus  Regni  nostri,  secundem 
tenorem  Cartse  supra  mentionat.  sub  nostro  magno  Sigillo 
hujus  Regni  nostri  quatenus  concess.  &c. 

Ac  similiter,  nos,  pro  nobis  et  tanquam  Priuceps  et  Senes- 
callus  Scotice,  cum  avisamento  et  concensu  prsedicto,  de  novo 
univimus,  ereximus,  et  incorporavimus,  tenoreque  presentis 
Cartae  nostroe,  de  novo  univimus,  annexamus,  et  incorpor- 
amus,  omnes  et  singulas  praedictas  Terras,  Baronias,  &c  in 
unum  integrum  et  liberum  Comitatum  et  Dominium,  nuncu- 
pat. et  nuncupand.  nunc  et  omni  temjwre  futuvo,  Comitatum 
et  Dominium  de  Cassillis,  fruead.  gaudend.  et  possidend.  per 
prsefatum  Joannem  Comitem  de  Cassillis,  ac  per  Heredes 
sues  masculos,  provisionis  et  talli,  respective  ante  diet. 
secundum  precedentiam  et  priontatem  loci,  ipsis  debit  et 
competen.  per  eorum  Jura,  et  per  Leges  et  Praxin.  dicti 
hujus  Rogiii   nostri  Scotixe,  omni   tcnijune  futun>,  sine  \dlo 
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revocatione  aut  contradictione  aliqiialis.   Tenendum  et  Haben- 
dum, &c. 

Nee  non  nos  promittimus  in  Verbo  Principis  banc  presen- 
tem  cartam  nostram,  cum  infeofamento  de  super  sequen.  et 
omne  quod  desuper  sequi  contigerit,  ratificare  et  appro- 
bare  in  integris  capitibus,  articulis,  clausulis  provisionibus, 
conditionibus,  et  obligationibus  earundem  supra  mentionat. 
idque  in  proximo  Parliamento  per  nos  et  status  ejus- 
dem  infra  hoc  antiquum  Regnum  nostrum  Scotice  prsedict. 
tenen. 


Consideration  of  the  two  claims  was  from  various  causes 
deferred ;  latterly,  upon  the  application  of  the  Earl  of  March, 
who  petitioned  the  House  of  Peers  for  delay  until  access 
should  be  procured  to  certain  ancient  writings  preserved 
amongst  the  family  muniments,  and  which  had,  under 
authority  of  the  Court  of  Session,  been  sealed  up.*  Upon 
the  22d  day  of  January  1762,  after  a  full  discussion,  the 
following  opinions  were  delivered : — 

The  Earl  of  Marchmont  addressed  the  Committee  in  , 
substance  as  follows.  He  observed  that  the  cause  had  been 
argued  at  great  length.  That  it  was  the  single  cause  of 
Peerage  that  had  come  before  the  House  for  half  a  century 
past,  for  the  few  causes  which  had  been  determined  since  the 
Union,  singly  related  to  matter  of  succession  upon  patents  of 
honour ;  but  this  comprehended  the  constitution  of  Peerages, 
and  the  general  rule  of  descent.  That  therefore  there  behoved 
to  be  great  variety  of  opinion,  as  some  would  found  their 
judgment  upon  the  principles  of  the  law  of  England,  and 
others  would  be  influenced  by  a  mixt  notion  of  the  laws  of 
both  countries.  That  this  case,  however,  must  certainly  be 
determined  upon  the  general  principles  of  the  law  of  the 
country  where  the  case  itself  took  its  rise.  The  case  in 
general  is,  Whether  the  heir-male  descended  of  the  body  of 

*  See  Appendix. 
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the  first    Earl  of   Cassillis,  or   tlic    heir-general    of    line,  is 
entitled  to  the  Peerage  ? 

The  counsel  laid  the  case  very  properly  on  two  foundations ; 
first  on  the  charter  1G71,  and  then  on  the  notion  of  a  feudal 
dignity.  With  respect  to  the  first,  he  took  occasion  to  enlarge 
on  the  nature  and  importance  of  charters.  That  they  were 
evidence,  omni  exceptione  onajores.  That  nothing  could 
affect  their  validity.  That  they  were  drawn  and  revised  with 
great  accuracy.  That  their  constitution  was  the  same  in  all 
ages.  That  some  in  Scotland  were  as  old  as  the  time  of 
Malcolm  the  Fourth,  in  the  eleven  hundred  and  odd,  some  in 
1094.  That  they  all  began  with  the  King's  name,  after  which 
followed  the  dispositive  clause,  then  the  tenendas,  and  lastly 
the  reddendo.  That  it  was  a  fixed  rule  of  law,  that  nothing 
could  be  carried  by  the  charter  but  what  is  contained  in  the 
dispositive  clause.  That  Craig  was  not  clear  wdiether  the 
tenendas  carried  anything.  That  after  the  dispositive  clauFC 
followed  the  quaequidem,  which  contained  the  causa  and 
modus  vacandi,  by  what  means  the  estate  came  into  the 
King's  hands.  That  the  interpretation  of  charters  was  of  the 
utmost  consequence,  and  merited  the  greatest  attention,  as 
they  affected  all  property.  That  the  cases  of  Rothes  and 
Kilmarnock,  &c.  mentioned  at  the  bar,  were  different  from 
this,  as  they  mentioned  the  titulum  dignitatis  separate  from 
the  lands.  That  there  was  no  erection  in  these  charters,  there- 
fore the  title  was  separate;  but  when  the  lands  are  erected  into 
a  Lordship  or  Earldom,  as  in  the  present  case,  then  the  title 
is  not  separated,  the  expression  therefore  is  different;  and  it 
is  very  observable  in  this  case,  that  the  expression  in  the 
charter  1671  is  dominium  et  comitatum  et  terras,  &c.  The 
reason  is,  the  lands  were  erected  cum  titulo ;  there  was  a 
novodamus  in  this  charter,  and  this  new  grant  operated  as  an 
orioinal  charter.  It  was  said  that  nothing  new  could  be  carried 
by  this  grant ;  but  certainly  new  subjects  may  be  carried  by 
a  novodamus.  A  man  may  have  a  fishing  and  other  subjects ; 
and  there  are  many  cases  directly  in  point  which  prove  this. 
He  then  read  a  paragraph  from  Dirleton,  p.  1 35.  He  said 
that  in  this  charter  there  was  a  comitatum,  which  always 
contained  a  dignity ;   that  this  was  (>x])lained   by  the  words 
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secundum  prioritatem,  &c.  That  the  counsel  in  arguing  in 
this  case  had  been  guilty  of  great  mistakes,  particularly  in 
saying  that  a  Peer  could  be  created  in  Parliament  by  cincture. 
That  the  cincture  was  merely  a  symbol.  That  the  next  mis- 
take was  in  saying  that  these  dignities  were  feudal.  That  it 
appeared  there  were  no  Lords  of  Parliament  till  the  feudal 
law  was  out  of  date.  That  the  first  were  in  the  time  of  James 
the  First,  who  introduced  the  forms  of  the  law  of  England. 
It  was  a  general  rule  there  could  be  no  Peer  without  writ ; 
the  creation  in  Parliament  was  all  a  mistake ;  the  cincture 
was  merely  a  symbol.  Symbols  were  very  ancient,  and  pre- 
vailed in  all  ages ;  they  are  mentioned  in  the  Bible,  in  the 
case  of  swearing.  Craig  mentions  all  the  usual  symbols,  but 
makes  no  mention  of  the  symbol  of  a  dignity.  The  notion 
of  a  creation  in  Parliament  has  arisen  from  a  very  superficial 
Avriter,  Sir  George  M'Kenzie.  He  read  the  paragraph  from 
Sir  George  M'Kenzie,  p.  335,  concerning  Peerage  and  the 
solemnity  of  investiture,  and  said  that  it  appeared  that  the 
patent  was  always  carried,  which  shows  the  patent  then  ex- 
isted. That  it  appeared  after  the  solemnity  of  investiture 
wore  out,  the  modern  patents  contained  a  particular  clause, 
dispensing  with  the  ceremony  of  investiture ;  and  he  men- 
tioned the  patents  of  the  Earldom  of  Wigton,  Dunfermline, 
and  Lothian.  He  said  there  could  be  no  investiture  without 
writ.  That  the  Lords  of  Erection  were  all  made  by  charter. 
That  there  could  be  no  feudal  succession  where  there  were  no 
words  in  the  investiture  limiting  the  descent.  He  introduced 
Craig  as  author  of  the  feudal  law  in  Scotland ;  made  great 
encomiums  on  him  for  the  elegance  of  his  style,  and  his  having 
been  educated  with  Cujacius,  the  greatest  civilian  that  ever 
existed,  but  that  his  notions  were  all  derived  from  the  feudal 
law  of  Lombardy.  That  his  notions  were  wrong,  for  we  had 
certainly  the  feudal  law  earlier,  the  books  of  the  feud  being 
wrote  in  the  eleventh  century.  That  we  had  charters  as  early 
as  the  year  1094.  That  Craig  makes  a  doubt  with  regard  to 
female  succession ;  but  certainly  our  succession  was  always  lineal 
and  always  female,  and  where  there  was  an  heir-male,  he  was 
no  heir  of  law,  but  an  heir  of  provision.  That  the  case  of 
Lovat  had  no    weight    with    him ;    the    Judges   differed    in 
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opinion,  and  Lord  Newhall,  the  greatest  of  the  Judges,  sup- 
ported the  female  succession.  That  the  question  was  ami- 
cably determined  by  a  decreet-arbitral  of  Lord  Dun  and 
Lord  Grange;  the  first  their  Lordships  had  seen  in  this 
house,  and  the  other  was  well  known.  That  the  late  Lord 
Lovat,  who  suftered  justly  for  his  crimes,  paid  a  composition 
of  £1 2,000,  and  the  heir-female  was  prohibited  from  taking 
the  title  under  a  penalty  of  £30,000.  That  he  had  given  his 
clear  and  impartial  opinion  upon  the  general  points  in  this 
case,  still  open  to  conviction,  and  under  correction  when  he 
was  mistaken.  That  he  chose  to  deliver  his  opinion  first, 
(without  claiming  any  precedency  from  his  knowledge  in  the 
law  of  Scotland,)  because  he  did  not  doubt  there  would  be 
a  variety  of  opinions ;  but  for  his  own  part  he  could  not  give 
up  his  opinion  in  compliance  to  any  authority,  or  to  any 
character,  however  respected. 

Lord  Mansfield  spoke  next,  in  substance  as  follows :  — 

My  Lords,  I  rise  up  to  deliver  my  opinion  upon  this  ques- 
tion, which  is  of  great  extent.  The  ratio  decidendi  must  be 
sousfht  for  through  a  load  of  rubbish,  and  matters  are  so 
involved  in  obscurity,  that  I  may  use  the  expression  of  a  cele- 
brated author,  that  the  little  light  which  we  have,  like  the 
flash  of  lightning  in  a  storm,  only  serves  to  make  the  darkness 
more  visible. 

The  facts  which  gave  rise  to  this  question  are  shortly  these. 
Upon  the  10th  of  August  1510,  it  appears  that  David  Lord 
Kennedy  was  then  Earl  of  Cassillis,  and  in  1509  it  appears 
by  the  Rolls  of  Exchequer  that  he  was  only  Lord  Kennedy. 
The  Rolls  of  Parliament  from  1505  to  1524  are  lost;  but  it 
appears  in  1524  the  Earl  of  Cassillis  sat  in  that  Parliament. 

Sir  Thomas  Kennedy  claims  this  dignity,  and  derives  his 
pedigree  as  heir-male  descended  of  the  body  of  David  the 
first  Earl  of  Cassillis,  which  he  certainly  is.  The  Earl  of 
March  claims  the  same  dignity,  as  heir-general  of  line  by 
female  descent.  There  are  two  questions.  The  first  is, 
Whether  a  title  of  honour,  by  its  own  original  nature  and 
constitution,  descends  to  an  heir-male,  or  to  the  heir-general ' 
And  the  second  question  is.   Supposing  it  descends  to  an 
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heir-male,  whether  in  this  case  there  is  any  grant,  with 
limitations  such  as  will  carry  it  to  the  heir  of  line  ? 

The  first  question  is,  how  we  shall  discover  a  rule  of 
descent  where  there  is  no  evidence  of  an  actual  creation,  no 
letters  patent,  no  investiture  or  introduction  into  Parlia- 
ment, and  no  charter  of  erection  ?  But  in  this  case  we  are 
certain  that  the  Earl  of  Cassillis  must  have  been  made  an 
Earl  titido  hereditario,  because  he  sat  in  Parliament  as  an 
Earl,  and  the  heirs-male,  who  were  always  heirs-general, 
enjoyed  the  dignity  successively  until  the  last  Earl,  who 
died  in  1759.  In  this  case,  I  am  of  opinion  that  the 
descent  must  be  determined  by  a  legal  presumption;  but 
there  being  no  evidence  of  facts  sufficient  to  determine 
clearly  what  that  presumption  should  be,  there  is  a  great 
difficulty  in  the  question.  I  have  in  this  case  taken  great 
pains,  and  I  think  I  have  found  some  probable  reasons 
which  have  satisfied  me,  and  on  which  I  have  founded  my 
opinion.  I  will  only  trouble  your  Lordships  with  the  general 
grounds  of  my  opinion,  without  attempting  to  support  it  by 
authorities,  or  to  give  the  reasons  at  large,  which  would  run 
to  a  great  extent,  and  be  the  work  of  days. 

It  appears  that  the  feudal  system  was  very  early  introduced 
into  Scotland.  It  brought  with  it  Earldoms  and  other  terri- 
torial dignities,  which  in  their  proper  original  and  first  nature 
were  territorial  offices,  accompanied  with  a  power  and  juris- 
diction. They  were  held  in  capite  by  a  military  tenure,  and 
were  unalienable  without  consent  of  the  King  or  Lord  Para- 
mount. They  most  certainly  descended  to  the  issue-male, 
and  the  representation  was  in  the  right  line,  that  is,  the  heir 
always  took  under  the  first  grantee,  and  as  descended  of  his 
body,  not  as  connected  with  the  last  successor.  How  long 
these  territorial  dignities  continued  we  are  totally  in  the  dark ; 
how,  or  when,  the  lands  of  territorial  Earldoms  became  alien- 
able, and  got  into  commerce,  no  where  appears,  but  they  were 
certainly  masculine  fiefs.  When  they  came  to  be  in  com- 
mercio,  the  alteration  from  territorial  to  personal  dignities 
followed  by  degrees.  Territorial  dignities  could  not  remain 
after  the  fee  was  dismembered.  The  dignity  could  not  fall 
to  any  particular  parcel  or  part  of  the  lands  more  than  to 
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another,  unless  the  dignity  had  been  annexed  to  the  capital 
seat  or  some  other  part  of  the  fief;  but  nothing  of  this  kind 
can  be  shown.  Lord  Kames,  in  his  Essays,  conjectures,  but 
it  is  merely  a  conjecture  unsupported  by  evidence,  that  when 
feus  began  to  be  split  and  divided,  personal  dignities  were  first 
introduced.  There  is  great  ground  to  believe  the  territorial 
dignities  ceased  long  before  the  1424,  when  King  James  the 
First  returned  from  England,  The  territorial  form  continued, 
though  the  substance  was  gone.  There  are  many  charters 
granting  in  appearance  territorial  Earldoms  and  Lordships ; 
and  yet  before  1424  all  lands  were  in  commercio,  and  the 
territorial  honours  must  have  been  gone  when  the  lands  were 
sold.  This  is  most  evident,  for  we  find  in  1467  a  judicial 
sale  was  introduced  for  debt  as  to  all  lands,  whether  noble 
or  not.  Personal  dignities  gave  rise  to  new  ceremonies  by 
investiture. 

The  Lords  of  Session's  report  to  your  Lordships  concerning 
the  Peerages  of  Scotland  was  formed  with  great  thought  and 
care.  It  says,  "  Titles  of  honour  were  created  before  the 
reign  of  King  James  the  Sixth,  by  erecting  lands  into  Earl- 
doms and  Lordships,  and  probably  by  some  other  method 
that  cannot  now,  in  matters  so  ancient,  be  with  any  certainty 
discovered." 

But  I  incline  to  be  of  opinion  with  the  noble  Lord  who 
spoke  last,  that  there  was  no  creation  of  any  Earl  or  Lord  of 
Parliament,  without  some  charter  or  writing;  but  though 
these  creations  sprung  from  territorial  dignities,  yet  there  is 
no  proof  that  they  are  the  same  in  any  respect.  The  form 
and  words  accompanying  territorial  dignities  continued, 
though  the  substance  was  gone.  The  creation  of  Patrick 
Lord  Hailes  as  Earl  of  Bothwell,  in  1487,  is  a  creation  by 
writ,  with  a  limitation  of  heirs.  The  words  are,  "  eundemque 
Dommum  Patricium  in  Comitem  creavit,  et  Comitis  titulo 
decoravit,  per  prcecinctionem  gladij  ut  mos  est,  ita  quod 
ipse  et  sui  hceredes  pro  perpetuo  futurls  temporihus  Comites 
de  Bothiuell  vocentur,  Comitisqae  dignitate  fulgeant."  From 
this  there  may  be  several  observations  drawn,  and  particu- 
larly that  at  this  time,  in  1487,  girding  with  the  sword  alone 
did  not  make  him  an  Earl :  there  behoved  to  be  words  of 
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limitation,  ita  quod  hceredes  sid,  &c.  Sir  George  M'Kenzie 
says,  "  that  none  were  nobilitated  by  patent  before  the  time 
of  King  James  the  Sixth."  The  Lords  of  Session,  in  their 
report  concerning  the  Peerages  of  Scotland,  don't  lay  it  down 
as  certain  that  there  were  no  Peerages  by  patent  before  this 
time ;  they  only  say,  "  They  can't  discover  any  in  the  records 
earlier  than  the  reign  of  King  James  the  Sixth;"  but 
certainly  there  were  several  Peerages  by  patent,  though  not 
upon  record.  In  the  present  case  there  is  no  patent,  yet  that 
is  no  proof  that  the  Peerage  was  not  granted  by  writ.  The 
Peerage  of  Glencairn  was  granted  by  patent  in  the  reign  of 
James  Third,  in  1488,  yet  it  does  not  appear  on  record.  I 
observe  in  a  note,  mentioning  the  creation  of  Lord  Darnley  in 
1565,  it  is  added,  "that  if  need  bees,  letters  patent  should 
be  expede."  This  shows  that  patents  then  were  thought 
necessary.  In  the  year  1592,  when  church  lands  and  tithes 
were  erected  into  temporal  Lordships,  King  James  Sixth, 
by  an  express  act,  "excepts  and  reserves  all  erections, 
charters,  and  infeftments  granted  to  such  persons  as  had 
then  received  the  honours  of  Lords  of  Parliament,  by  the 
solemn  form  of  belting,  and  other  ceremonies  used  in  such 
cases."  Thus  it  plainly  appears  that  the  ceremony  of  belt- 
ing existed  even  after  charters  of  erection  were  introduced. 
Sir  George  M'Kenzie  says,  there  was  a  form  of  nobilitating 
besides  letters  patent  and  the  ceremony  by  investiture.  He 
mentions  the  creation  of  the  Earl  of  Huntly  in  1599.  He 
there  states  that  the  patent  was  carried  in  the  procession  ; 
and  though  it  was  not  read,  it  was  delivered  as  a  part  of 
the  title,  and  therefore  was  not  for  the  first  time  introduced. 
It  was  not  proved  at  the  bar,  that  any  Earl  was  created 
^vithout  words  of  limitation.  Lords  of  Parliament  have  been 
compared  to  Barons  by  writ,  and  were  said  to  have  been 
brought  from  England  by  King  James  First.  But  every 
authority  contradicts  this.  Before  the  1458,  the  King's 
vassals  all  sat  in  Parliament.  The  Lords  of  Parliament  who 
did  not  sit  there  as  vassals  of  the  Crown  must  have  been 
some  way  created  or  made.  The  creation  of  the  Lord  of  the 
Isles  in  1476  was  by  writ,  though  the  record  only  mentions 
"  quo  die  factus  fuit  Dominus  Parliamenti." 
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It  appears  that  most  frequently  there  was  a  charter  of 
erection  of  the  lands  at  the  time  the  title  of  honour  was 
conferred.  If  the  lands  were  limited  to  heirs-male,  the  title 
of  honour  cannot  be  supposed  to  descend  in  a  different 
channel  from  the  lands  in  the  charter.  Therefore,  every 
creation  of  a  Peerage  must  have  been  of  words  some  way  or 
other,  and  there  is  no  authority  to  the  contrary.  And  as  to 
there  being  no  letters  patent  before  James  Sixth,  it  is 
plainly  a  mistake.  The  first  question  must  therefore  be, 
what  is  the  presumption  as  to  the  descent  of  these  titles  of 
honour  where  there  are  no  words  to  direct  us  ?  This  can 
only  be  determined  by  presumption.  Many  things  concur  to 
prove  that  lands  descended  to  the  heirs-male  of  the  body 
of  the  person  to  whom  the  fee  was  originally  granted. 
The  presumption  of  law  follows  properly  the  nature  of  the 
fee.  Every  fee  was  presumed  to  be  held  by  military  tenure, 
unless  a  soccage  or  some  other  tenure  was  shown.  It  was 
therefore  presumed  that  the  lands  descended  to  heirs-male. 
This  presumption  is  strongly  supported  by  the  instance  men- 
tioned at  the  bar,  that  hceredefi,  mthout  any  addition,  meant 
heirs-male  ;  and  as  this  took  place  in  lands,  so  the  same  rule 
followed  in  noble  feus.  This  is  proved  by  the  case  of  the 
Earldom  of  Strath ern,  which  was  granted  hceredihus  suis,  and 
Buchanan  mentions  that  it  was  considered  as  a  masculine 
fief,  and  returned  to  the  king  on  failure  of  heirs-male.  There 
is  a  more  modern  instance  in  the  title  of  Lennox.  Other 
authorities  confirm  this ;  and  the  presumption  is  supported 
by  the  authority  of  Craig,  who  says,  if  a  feu  is  limited  to 
heirs-male  and  female,  the  females  cannot  take  till  the  male 
line  is  extinct.  But  further,  besides  the  fees  being  feudal, 
another  circumstance  confirms  the  presumption  in  favours  of 
the  heir-male — Lord  March  has  only  been  able  to  bring  one 
instance  of  an  Earldom  descending  to  a  female.  It  was  the 
case  of  Buclian.  But  the  force  of  this  instance  was  taken  off 
by  the  resignation,  and  the  new  grant  of  the  honours  in 
favour  of  the  heir-female,  with  the  express  consent  of  the  heir- 
male.  On  the  other  hand,  the  eleven  instances  brought  by 
tiic  heir-male  afford  convincing  evidence  of  the  exclusion  of 
fenialcs.    There  was  only  one  answer  made  to  the.se,  and  that 
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was  that  the  titles  of  honour  might  possibly  have  been  so 
limited  by  charters  of  erection,  though  these  did  not  appear. 
But  this  can  have  no  weight.  Where  there  is  no  light  to 
direct  us,  the  way  most  frequent  must  be  presumed.  In 
England,  patents  of  honour  in  the  fifteenth  century  were 
uniformly  in  favour  of  the  heirs-male.  Patents  of  honour 
in  Scotland,  in  the  time  of  Queen  Mary  and  afterwards,  were 
limited  to  heirs-male.  The  reason  of  the  presumption  sub- 
sists now  as  strongly  as  in  former  times ;  and  it  cannot  be 
doubted,  that  if  the  question  had  occured  in  these  times, 
the  presumption  would  have  stood  in  favour  of  heirs-male. 
This  is  farther  confirmed  by  the  case  of  the  Earl  of  Suther- 
land and  the  Earl  of  Crawford,  concerning  precedency. 
There  is  no  bad  report  of  the  case  in  Forbes'  Collection  of 
Decisions.  He  says,  the  Commissioners  who  determined  the 
precedency  in  170G  proceeded  on  this  general  ground,  that 
"  an  estate  did  not  pass  to  females,  unless  provided  hoivedi- 
hiis  quihuscunque,  males  being  only  understood  by  heirs 
simply,  or  hceredes  inter  ipsos ;  and  where  the  provision 
was  to  heirs  whatsoever,  the  heir-male  was  still  preferred, 
and  the  female  succeeded  only  cequis  portionibus.  It  was 
yet  much  later  that  an  heir-female  was  allowed  to  succeed 
to  a  dignity  with  jurisdiction,  upon  the  account  of  personal 
unfitness,  and  the  absurdity  of  possessing  the  indivisible  title 
with  a  part  of  the  divided  estate.  The  dignity  in  this  case 
was  not  feminine  by  King  David's  charter  to  William  Earl 
of  Sutherland  and  the  Lady  Margaret  his  spouse,  for  that 
neither  conveyed  the  estate  nor  the  dignity,  but  only  added 
a  regality  to  it."  The  Court  of  Session  proceeded  on  the 
same  grounds,  that  where  no  limitation  appeared,  they  pre- 
sumed in  favour  of  the  heir-male  of  the  body  of  the  person 
first  ennobled.  The  case  was  determined  in  the  Court  of 
Session  in  1706,  when  there  was  an  opposition  on  the  same 
grounds,  and  the  Court  of  Session  had  then  most  certainly  a 
competent  jurisdiction. 

It  is  a  farther  presumption  in  favour  of  heirs-male  that 
so  many  resignations  appear  on  record,  all  calculated  to  let 
in  the  heirs-female,  who  could  not  otherwise  have  taken  the 
dignities.     Four  of  these  were  read  at  the  bar,  viz.  Rothes, 
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Errol,  Kilmarnock,  and  Kinghorn.  There  is  no  authority  to 
presume  otherwise  than  in  favour  of  the  heirs-male,  except 
in  the  case  of  Oliphant,  determined  in  1G33.  But  I  pay  no 
regard  to  that  case.  It  does  not  appear  that  there  was  any 
evidence  whatever  of  the  original  constitution  of  the  dignity  ; 
nor  does  the  reason  appear  why  the  heir-female  was  preferred 
to  the  succession.  Besides,  there  are  two  points  determined 
in  that  case  which  are  manifestly  wrong,  and  against  common 
sense.  1st,  A  man  resigns  upon  condition  that  a  new  grant 
may  be  made  in  favour  of  particular  heirs  ;  the  Lords  say  he 
has  lost  his  fee,  and  the  King  may  keep  it ;  and,  2dly,  They 
say  a  Peerage  might  be  surrendered  without  the  King's  leave. 
I  therefore  pay  no  regard  to  that  decision.  It  has  been  said 
the  King  was  present,  but  I  rather  think  it  was  the  Lord 
Advocate  on  behalf  of  the  King.  I  hold  the  case  of  Lovat 
as  a  good  authority,  though  there  was  a  difference  of  opinion 
among  the  Judges.  The  case  was  long  argued,  and  maturely 
considered.  At  least,  I  hold  it  to  be  as  good  authority  as  that 
of  Oliphant.  The  gentleman  who  argued  the  case  of  Lovat, 
Mr  Duncan  Forbes,  afterwards  President  of  the  Session,  was 
strongly  with  the  determination ;  and  the  judgment  so  far 
acquired  an  authority,  that  the  Parliament  proceeded  upon 
it  in  the  trial  of  Lord  Lovat.  But  let  the  case  have  what 
authority  it  may,  it  appears  the  report  of  the  Lords  of 
Session  gives  sanction  to  it  in  some  measure.  It  says,  that 
there  is  not  any  maxim  established  in  the  law  of  Scotland, 
that  can  be  applied  universally  to  determine  the  descent  of 
Peerages,  when  the  original  constitution,  or  new  grant  upon 
resignation,  do  not  appear ;  yet,  on  mentioning  the  case 
of  Lovat,  it  is  added  that  they  found  the  title  descendible 
to  heirs-male.  One  of  the  books  of  Reports  says,  that 
the  Court  of  Session  determined  this  case  on  the  evidence 
that  the  estate  was  limited  to  heirs-male.  This  shows  that 
the  descent  of  the  title  of  honour  was  founded  only  on 
presumption.  And  as  in  the  present  case  there  is  no  proof 
of  a  limitation  of  the  title  of  the  Earl  of  Cassillis,  I  am  of 
opinion  it  ought  to  descend  to  the  heir-male  of  David 
first  Earl  of  Cassillis.  If  so,  it  is  necessary  to  consider  the 
'2d  question,  Whether  in   this  case  there  was  a  new  grant. 
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upon  a  resignation,  to  a  series  of  heirs,  so  as  to  let  in  the 
heir-general  ?  And  in  this  I  shall  give  such  reasons  as  fully 
satisfy  me  that  I  cannot  agree  witii  the  noble  Lord  who  spoke 
before  me.  I  have  seen  and  considered  the  charters,  and  I 
take  the  charter  of  1642  to  explain  and  illustrate  the  charter 
1671. 

In  1642  the  title  of  honour  was  personal,  without  any  con- 
nection with  lands.  There  was  no  charter  of  erection  till  this 
time ;  and  though  the  lands  are  in  the  instruments  preceding 
this  charter  called  the  Earldom,  yet  they  were  only  so  called 
in  vulgar  speaking.  They  were  not  erected  into  an  Earldom 
at  that  time.  The  instrument  of  resignation  runs  thus : — 
"  For  establishing  the  fee  of  the  estate  in  favour  of  my  heirs 
after-mentioned."  Here  there  is  no  word  in  the  resignation 
which  has  any  tendency  to  an  Earldom.  The  intention  is  to 
establish  the  fee  of  the  estate,  but  no  word  of  the  title  of 
honour.  Then  follows  — "  in  favours,  and  for  new  infeft- 
ments,"  of  what  ?  not  the  title  of  honour,  but  of  the  lands  of 
the  Earldom.  It  is  agreed  that  this  charter  was  not  signed 
by  the  King,  and  of  consequence  the  erection  could  not  be 
good.  There  are  many  words  in  this  charter  which  have  a 
strange  appearance;  but  these  can  have  no  weight.  Charters 
pass  periculo  petentis;  many  lands  are  inserted  in  charters 
to  which  the  grantee  has  no  title.  I  take  it  that  nothing  can 
pass  by  such  right.  It  is  clear  the  King  could  grant  nothing 
but  what  was  resigned.  Here  the  honours  were  not  resigned, 
and  therefore  could  not  pass.  The  dispositive  clause  does 
not  contain  any  word  relative  to  honours ;  and  nothing  could 
be  granted  but  what  is  contained  in  the  dispositive  clause. 
The  novodamus  can  give  nothing  but  what  was  resigned, 
unless  casualties  of  superiority,  feus,  jurisdictions,  or  privi- 
leges, immediately  flowing  from  the  King.  This  charter 
contains  a  clause  erecting  the  lands  into  an  Earldom ;  after 
this  follows  a  sweeping  clause,  to  be  enjoyed  "  secundum 
praecedentiam  et  prioritatem  loci,  illis,  per  eorum  jura  legesque 
et  praxin  regni  nostri  Scotise,  debitum  et  competentem." 
The  import  of  this  is,  that  what  was  then  erected  could  be 
enjoyed  only  according  to  law.  The  personal  title  never  was 
granted,   and    the   old   title   never   could   follow   this    new 
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erection.  No  person  can  conjecture  whether  it  related  to  an 
old  or  new  title.  I  won't  pretend  to  guess  what  the  words 
do  mean,  whether  to  give  any  rank  or  not ;  but  it  is  plain 
the  title  was  not  granted. 

Thus  the  charter  1G42  can  have  no  effect.  There  was  no 
connection  between  the  lands  and  the  title.  The  Earl  of 
Cassillis  might  have  sold  the  one  and  kept  the  other.  The 
new  resignation  in  1671  is  only  relied  on.  This  resignation 
don't  appear,  but  it  makes  no  difference.  The  contents  of  it 
are  sufficiently  clear,  and  appear  two  ways ;  1st,  by  the  docquet 
subjoined  to  the  signature,  which  makes  no  mention  of  the 
dignity;  and,  2dly,  by  the  dispositive  clause,  which  grants 
the  Earldom  and  Lordship  exactly  as  in  1642.  No  word  of 
the  title  of  honour.  No  general  words  which  can  carry  it. 
After  the  description  of  the  lands,  there  follows  two  Qucequi- 
de7)is.  The  first  mentions  that  the  lands  were  erected  by  the 
charter  1642 ;  but  here  it  is  shown  there  was  no  distinct 
grant  or  resignation  of  honour  or  dignity.  Then  follows 
another  Quceqaidem,  which  mentions  what  was  resigned, 
and  this  distinctly  mentions  that  the  lands  only  were 
resigned.  Then  follows  a  novodamus,  which  erects  the  lands 
into  an  Earldom,  as  in  the  charter  1642 — secundum  pr(ece- 
dentiam  et  irnoritatem  loci,  &c.  The  words  are  the  same 
in  both.  In  the  charter  1671,  the  clerk  copied  them  exactly 
from  the  charter  1642.  It  is  not  easy  to  know  what  meaning 
these  words  have,  nor  of  another  clause  relating  to  the  hus- 
band of  the  heirs-female  assuming  the  dignity  on  marrying 
such  heir-female.  If  those  words  could  carry  a  title  of 
honour,  it  would  create  strange  consequences.  At  any  rate, 
the  title  of  Lord  Kennedy  is  not  in  this  charter.  If,  there- 
fore this  charter  was  to  operate  as  a  new  grant,  the  title  of 
Lord  Kennedy  must  go  one  way,  and  that  of  Earl  of  Cassillis 
be  separated,  and  go  in  a  different  channel.  But  it  is  not 
possible  to  believe  that  this  could  ever  be  intended. 

I  speak  with  great  diffidence ;  but  I  can  see  no  argument 
that  can  be  urged  from  the  law  of  Scotland  to  oppose  the  con- 
struction of  the  charter  in  the  way  I  have  laid  down.  The 
charter  1671  passed  when  every  notion  of  territorial  dignities 
had  ceased  for  above  a  century.    Tlie  whole  estate  might  have 
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been  sold  or  adjudged,  and  yet  the  title  of  honour  have  re- 
mamed  with  the  family.  The  very  form  of  resignation,  and 
of  the  new  grant  of  a  dignity,  was  established  before  this  time, 
and  there  were  four  instances  read  at  the  bar,  which  clearly 
and  properly  conveyed  the  title  and  dignity,  as  separate  and 
distinct  from  the  lands.  I  remember  several  other  instances 
that  occurred  in  the  question  with  respect  to  the  Peerage  of 
Stair,  where  the  dignity  alone  was  resigned  for  the  purpose 
of  a  new  grant.  Many  of  them  were  about  the  same  time 
with  the  present  charter  in  1671.  For  these  reasons,  I  am 
inclined  to  be  of  opinion  that  the  charter  1671  does  not  grant 
the  title  or  dignity.  I  ask  pardon  for  speaking  at  so  great 
length,  but  the  question  is  of  great  consequence. 

Lord  Marchmont  answered— 

My  Lords,  I  do  not  rise  up  to  dispute.  There  are  two 
things  very  material  in  the  jDroceedings,  which  I  wish  to 
mention  to  your  Lordships.  The  first  is  the  interpretation 
of  the  charter  1671  from  the  charter  1642.  I  never  saw  the 
charter  1642,  so  that  I  could  not  found  any  reasoning  upon 
it;  all  I  said  respected  only  the  charter  1671. — The  next 
material  circumstance  is  with  relation  to  the  proceedings  in 
passing  of  charters.  I  repeat  what  I  formerly  said,  that 
charters  do  not  pass  jpericulo  petentiuin.  By  the  practice  of 
the  Exchequer  they  are  regularly  examined  and  revised.  If 
the  Barons  should  neglect  their  duty  in  this  particular,  they 
are  liable  to  forfeit  their  office.  It  is  true,  lands  may  be 
repeated  in  a  charter,  though  they  no  longer  belong  to  the 
grantee ;  but  this  happens  seldom,  for  as  the  composition  paid 
for  the  charter  is  stated  in  proportion  to  the  value  of  the 
lands,  it  is  not  to  be  imagined  that  any  person  would  pay 
composition  for  lands  when  they  do  not  belong  to  him,  I 
beg  pardon  for  troubling  your  Lordships,  but  it  was  neces- 
sary to  mention  this. 

Lord  Mansfield  replied — 

The  charter  in  1642  was  fully  stated  at  the  bar.  It  was 
indeed  waved,  except  in  so  far  as  it  served  to  explain  the 
charter  of  1671,  which  recites  it.    I  saw  and  read  the  original 
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charter,  and  the  instrument  of  resignation  upon  which  it 
proceeded,  having  been  attended  by  the  agents  on  both  sides. 
— I  stated  the  very  words  of  the  charter  itself. 

Lord  Hardwicke  spoke  next,  in  substance  as  follows — 

My  Lords,  I  shall  trouble  your  Lordships  with  a  few  words 
on  this  occasion,  which  I  would  not  have  done,  but  that  I 
find  there  is  a  difference  of  opinion. 

There  is  a  great  deal  of  obscurity  in  the  case,  but  no  doubt 
one  or  other  of  the  two  claimants  are  entitled  to  the  Peerage 
in  question.  The  difficulty  is,  which  by  law  is  entitled  to  it  ? 
There  were  two  questions  made,  and  both  were  very  ably 
treated  at  the  bar.  I  was  determined  to  have  heard  the 
pleadings  at  large,  but  unfortunately  I  was  not  able  to  attend 
on  the  last  day,  having  been  disabled  by  sickness.  I  heard, 
however,  what  passed,  and  I  find  that  nothing  very  material 
occurred. 

The  first  question  is,  what  was  the  original  nature  and  con- 
stitution of  peerage,  and  to  what  heirs  they  ought  to  descend, 
where  no  patent  appears  ?  The  second  question  is,  whether 
in  this  case  any  alteration  has  been  made  in  the  legal  descents 
by  a  new  grant  ?  This  last  depends  upon  the  construction  of 
the  resignation  and  charter  in  1G71 ;  for  the  charter  1642 
cannot  be  used  but  to  assist  in  explaining  the  charter  in 
1671. 

The  first  question  is  very  large,  and  of  great  importance. 
If  ancient  peerages,  where  no  patents  appear,  are  found 
to  descend  to  the  heir-general  of  line,  it  may  have  very- 
extensive  consequences.  It  is  agreed  that  there  was  no 
creation  of  superior  peerages,  such  as  Dukes  or  Earls,  with- 
out some  writ  limiting  the  descent.  If  no  limitation  appears 
then  for  supplying  thereof,  some  method  must  be  followed 
for  discovering  the  heirs  entitled  to  succeed.  If  the  instru- 
ment of  limitation  is  lost,  the  Court  will  raise  a  presumption 
on  the  most  probable  grounds.  The  loss  of  the  instrument 
won't  prevent  the  Court  from  proceeding  on  those  grounds. — 
In  Scotland,  it  appears  by  some  cases  that  were  mentioned, 
that  the  cincture  in  parliament  was  the  ceremony  used ;  but 
it  does  not  apj)ear  that  it  was  the  actual  creation  <>r  ciiiisti- 


EARLDOM  OF  CASSILLIS.  41 

tution  of  the  peerage.  Here,  in  England,  every  constitution 
of  a  peerage  is  supposed  to  be  attended  with  a  particular 
ceremony,  though  in  fact  that  ceremony  is  now  laid  aside. 
In  Scotland,  it  appears  the  ceremony  has  been  particularly 
dispensed  with,  by  a  clause  for  that  purpose  in  the  patent ; 
but  in  England  it  is  not  so.  In  all  creations  of  peerage  in 
England,  the  patent  bears,  "  Tenend.  de  nobis  et  successoribus 
nostris  sicuti  nos  tenemus  coronam,"  &c.,  and  the  ceremony 
of  the  sword  is  always  mentioned.  If  the  instrument  of 
limitation  is  lost,  some  presumption  must  be  found  to  regu- 
late the  descent;  and  I  think  that  presumption  ought  to 
arise  from  the  nature  of  the  fee.  Peerages  in  early  times 
were  attended  with  offices,  and  were  certainly  masculine 
fiefs.  This  founds  a  presumption  in  favour  of  the  descent 
of  the  heir-male. — Another  presumption,  when  the  instru- 
ment is  lost,  arises  from  the  method  most  frequent.  It  ap- 
pears that  peerages  most  frequently  descended  to  heirs- 
male,  and  that  the  resignations  were  only  introduced  to  let 
in  heirs-female.  What  possible  occasion  could  there  have 
been  for  a  resignation,  if  the  peerage  would  have  gone  so 
otherwise  ?  There  has  been  only  one  instance  proved  of  the 
descent  of  a  peerage  to  an  heir-female  where  no  patent  ap- 
peared.— Therefore,  where  the  instrument  is  lost,  I  think 
there  is  the  strongest  presumption  in  favour  of  the  heir- 
male,  and  I  think  this  is  by  much  the  safest  method  of 
proceeding  in  cases  of  ancient  peerages. 

The  second  question  is  more  doubtful.  I  think  it  would 
be  very  dangerous  to  hold  that  the  diguity  passed  by  the 
charter  1671.  In  England,  the  honours  only  are  contained 
in  the  patent  or  grant.  In  Scotland,  the  lands  are  erected 
into  a  Lordshi])  or  Earldom,  and  the  dignity  is  at  the  same 
time  granted.  It  is  agreed,  that  by  the  charter  1642  no 
honours  passed,  because  it  was  a  personal  honour,  and  was 
not  resigned — the  words  secundum  jprmcedentiaTYi  et  priori- 
tatem  loci,  and  so  forth,  could  not  possibly  carry  the  dignity. 
One  cannot  say  what  these  words  mean.  The  noble  Lord 
who  spoke  first  said  that  they  meant  the  precedency  of  the 
old  peerage ;  but  it  is  of  no  importance.  As  the  honours  were 
not  granted,  no   precedency    of  peerage    could    be    granted, 


42  SCOTISH  PEERAGE  CLAIMS. 

There  are  two  old  charters  which  constitute  the  family — thu 
head  of  the  tribe  or  Kenkynnull. — I  think  this  shows  some 
note  of  distinction  or  precedency,  though  I  have  not  been 
able  to  discover  the  meaning  of  the  word  Kenkynnull — pos- 
sibly this  may  be  the  precedency  and  priority  of  place 
alluded  to  in  the  charter  1642.  But  this  is  only  an  imagin- 
ary construction  of  words.  The  Quoaquidem  of  the  charter 
1671  says,  "Quaequidem  omnes  terrse  erectse  fuerunt  in 
unum  integrum  comitatum,  secundum  cartam  concess."  in 
1642.  It  is  manifest  this  gives  only  such  right  as  the 
charter  1642  gave.  Then  follows  another  Quoequidem, 
which  mentions  that  the  lands  only  were  resigned.  As  the 
peerage  was  not  resigned,  it  could  not  be  granted.  The 
crown  could  not  grant  it  by  the  novodamus.  And  as  there 
is  no  appearance  of  words  to  convey  the  dignity,  it  is  impos- 
sible to  say  that  it  passed  by  this  charter.  I  therefore 
incline  to  be  of  opinion  that  this  charter  cannot  operate  as 
an  alteration  of  the  legal  succession,  which  I  think  is  to  be 
presumed  to  be  in  favour  of  the  heir-male. 

Resolved,  It  is  the  opinion  of  this  committee  that  Sir 
Thomas  Kennedy  has  a  right  and  title  to  the  dignity  of  Earl 
of  Cassillis,  as  heir-male  descended  of  the  body  of  David 
first  Earl  of  Cassillis ;  and  also  has  a  right  and  title  to  the 
dignity  of  Lord  Kennedy,  as  heir-male  descended  of  the  body 
of  Gilbert  the  first  Lord  Kennedy. 

Upon  the  27th  January  1762,  the  "  Lord  Willoughby  of 
Parham  reported  from  the  Lords  Committees  of  Privileges,  to 
whom  it  was  referred,  to  consider  of  the  petition  of  William 
Earl  of  March  and  Ruglen,  claiming  the  titles  and  honours 
of  Earl  of  Cassillis  and  Lord  Kennedy,  and  also  the  petition 
of  Sir  Thomas  Kennedy  of  Colzean,  Baronet,  claiming  the 
same  titles  and  honours,  with  his  Majesty's  reference  thereof 
to  this  House  :  That  the  Committee  had  met  and  considered 
the  matter  to  them  referred,  and  have  heard  counsel  for  the 
petitioners  upon  their  respective  claims ;  and  after  debate 
and  full  consideration,  heard  what  was  offered  and  produced 
in  evidence  by  the  counsel  on  either  side,  their  Lordships  are 
of  opinion  that   tlir  ^it-titioiicr,  Sii- Thomas  Kennedy,  hath  a 
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right  and  title  to  the  honour  and  dignity  of  Earl  of  Cassillis, 
and  that  he  hath  also  a  right  and  title  to  the  honour  and 
dignity  of  Lord  Kennedy,  as  heir-male  of  the  body  of  Gilbert 
the  first  Lord  Kennedy. 

"  Which  Report  being  read  twice  by  the  Clerk,  was  agreed 
to  by  the  House. 

"Resolved  and  adjudged,  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  that  the  petitioner.  Sir  Thomas 
Kennedy,  hath  a  right  and  title  to  the  honour  and  dignity  of 
Earl  of  Cassillis,  as  heir-male  of  the  body  of  David  the  first 
Earl  of  Cassillis,  and  that  he  hath  also  a  right  aiid  title  to 
the  honour  and  dignity  of  Lord  Kennedy,  as  heir-male  of 
the  body  of  Gilbert  the  first  Lord  Kennedy. 

"  Ordered,  That  the  said  resolution  and  judgment  be  laid 
before  his  Majesty  by  the  Lords  with  white  staves."* 

*  The  notes  of  the  speeches  delivered  Ly  Lords  Marchmont,  Mansfield, 
and  Hardwicke,  are  taken  from  the  original  MS.  belonging  to  the  Marquis 
of  AUsa,  collated  with  a  MS.  belonging  to  the  Editor. 
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APPENDIX. 


I. 


PROCEEDINGS  IN  THE  HOUSE  OF  PEERS  ON  THE 
CLAIMS  TO  THE  CASSILLIS  PEERAGE.* 

31s<  March  1760.  —  The  Earl  of  Holdernesse  (by  his  Majesty's 
command),  presented  to  the  House  a  petition  of  William  Earl  of 
Cassillis,  Euglen,  and  March,  relating  to  the  titles  and  honours  claimed 
by  the  petitioner,  with  his  Majesty's  reference  thereof  to  this  House. 

And  the  same  was  read  by  the  Clerk,  and  is  as  follows  : — 


"TO  THE  KING'S  MOST  EXCELLENT  MAJESTY, 

'  The  humble  Petition  of   William  Earl    of   Cassillis,    Ruglex, 

and  March. 

'  Sheiceth, 
'  That  from  the  Records  of  the  Parliament  of  Scotland,  and  other  authen- 
'  tic  documents,  it  appears  that  Gilbert  Kennedy  of  Donure  was  by  King 
'  James  the  Second  of  Scotland,  about  three  hundred  years  ago,  created 
'  Lord  Kennedy,  and  that  in  the  year  1500  David  Lord  Kennedy,  his 
'  descendant,  was  created  Earl  of  Cassillis  ;  but  of  those  creations  there 
'  is  no  patent  now  extant  or  upon  record. 

'  That  David,  the  first  Earl,  was  succeeded  by  his  son  Gilbert ;  he, 
'  by  his  son,  likewise  Gilbert ;  the  second  Gilbert  by  his  son,  also 
'  Gilbert  ;  who  was  succeeded  by  his  son  John  ;  and  he  by  his 
'  nephew,  John,  the  sixth  Earl  of  Cassillis. 

'  That  the  last  mentioned  John  Earl  of  Cassillis  having  resigned  his 
'  Earldom  and  Estate  into  the  hands  of  the  Crown,  King  Charles  the 
'  First,  by  charter  under  the  Great  Seal,  dated  the  29th  of  September 
'  1642,  re-granted  the  same  unto  the  said  Earl  for  life  ;  and  to  John  Loitl 
'  Kennedy  his  eldest  son,  and  the  heirs  male  and  female  of  their  bodies 

•   From  the  Journals  of  the  House  of  Lords,  Vols.  2lt  ami  30. 
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respectively,  as  mentioned  in  the  charter  ;  whom  failing,  to  the  Earl's 
heirs  male  whatsoever. 

*  That  the  said  John  Lord  Kennedy  become  Earl  of  Cassillis  by  his 
father's  death,  likewise  resigned  the  honours  and  estate  of  Cassillis  into 
the  hands  of  the  Crown  ;  and  King  Charles  the  Second,  by  charter 
under  the  Great  Seal,  dated  the  24th  of  April  1671,  re-granted  the 
same  to  the  said  John  the  seventh  Earl  of  Cassillis,  and  the  heirs  male 
and  female  of  his  own,  and  his  father  John,  the  sixth  Earl's  bodies,  in 
manner  therein  mentioned  ;  whom  all  failing,  to  the  said  John,  the 
seventh  Earl's  nearest  heir-male. 

'  That  the  said  John,  the  seventh  Earl  of  Cassillis,  had  a  son,  Jolm 
Lord  Kennedy,  who  died  in  his  father's  lifetime,  leaving  issue  only  one 
son,  John,  who  was  the  eighth  and  last  Earl  of  Cassillis. 

*  That  by  the  death  of  the  said  John  last  Earl  of  Cassillis,  without 
issue,  the  titles  and  honours  of  Earl  of  Cassillis  and  Lord  Kennedy  are 
descended  to  your  petitioner,  the  great-grandson  of  John,  the  seventli 
Earl  of  Cassillis,  grantee  of  the  charters  1642  and  1671,  by  his  eldest 
daughter,  Anne  Countess  of  Ruglen,  all  the  male  issue  of  his  body 
being  extinct. 

*  That  nevertheless.  Sir  Thomas  Kennedy  of  Colzean,  Baronet,  has 
assumed  the  said  titles  and  honours  of  Earl  of  Cassillis  and  Lord 
Kennedy,  under  pretence  of  being  heir-male  of  the  family. 

'  The  petitioner,  therefore,  most  humbly  prays  your  Majesty,  that 
'  yoii  will  be  graciously  pleased  to  declare  and  allow  his  right  to 
'  the  said  titles  and  honours  of  Earl  of  Cassillis  and  Lord  Kennedy, 
'  or  give  such  directions  therein  as  your  Majesty  in  your  great 
'  wisdom  shall  think  proper. 

'  Cassillis,  Ruglen,  &  March." 


'  Whitehall,  March  Slst,  1760. 

'  His  Majesty,  being  moved  upon  this  petition,  is  graciously  pleased 

*  to  refer  the  same  to  the  Right  Honourable  the  House  of  Peers,  to 

*  examine  the  allegations  thereof,  as  to  what  relates  to  the  petitioner's 
'  title  therein  mentioned  ;  and  to  inform  his  Majesty  how  the  same 

*  shall  appear  to  their  Lordships. 

'   HOLDERNESSE.' 

Ordered,  That  the  said  petition  and  reference  be  referred  to  the  Lords 
Committees  for  Privileges  to  consider  thereof,  and  report  their  opinion 
thereupon  to  the  House. 

Then  the  Earl  of  Holdernesse  (by  his  Majesty's  command)  presented 
to  the  House  a  petition  of  Sir  Thomas  Kennedy,  relating  to  the  same 
titles  and  honours,  with  his  Majesty's  reference  to  this  House. 
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Antl  the  same  were  read  by  the  Ck-rk,  and  are  as  follows  : — 


Nov.  2,  1404. 


Jan. 
140.-). 


28, 


Aug.  2, 
Feb.  18, 


1450. 


*  To  the  King's  most  excellent  Majesty,  the  humble 
'  Petition  of  Sir  Thomas  Kennedy,  Heir-Male  of 
'  John  late  Earl  of  Cassillis, 

'  Sheioeth, 

That  by  a  cliartev  in  1404,  Robert  the  Third,  King  of  Scotland, 
granted  the  barony  of  Cassillis  to  Sir  Gilbert  Kennedy,  and  to  James 
Kennedy,  his  son,  and  the  heirs-male  of  his  body  ;  and,  failing  these, 
to  several  other  heirs-males  therein  named. 

'  That  King  Robert  the  Tliird  soon  after  granted  to  the  said  James 
Kennedy,  and  to  Mary  Stewart,  his  wife.  King  Robert's  daughter,  and 
the  same  heirs-male  mentioned  in  the  former  grant,  the  barony  of 
Dalrymple  ;  and  appointed  the  said  James  Kennedy,  and  the  heirs- 
male  aforesaid,  the  head  of  the  whole  Tribe  in  all  questions,  articles, 
and  affairs,  thereto  belonging. 

'  That  his  Majesty  King  James  the  Second,  in  1450,  not  only  con- 
firmed the  two  last  mentioned  grants,  but  of  new  granted  the  barony 
of  Cassillis  in  favour  of  Gilbert,  the  son  of  the  said  James  Kennedy, 
and  grandson  of  King  Robert  the  Third,  and  the  heirs-male  of  his 
body  ;  and,  failing  these,  to  a  series  of  heirs-male  only. 

'  That  the  said  Gilbert  was  soon  after  created  Lord  Kennedy  ;  and 
in  1509,  before  patents  were  in  use,  his  son.  Lord  Kennedj^,  was  created 
Earl  of  Cassillis  ;  since  which  time,  for  the  space  of  250  years,  the 
estate  and  the  title  of  honour  and  dignity  of  Earl  of  Cassillis  have 
been  held  and  enjoyed  by  the  heir-male  only  of  David,  first  created 
Earl  of  Cassillis  in  1509. 

'  That,  by  the  law  of  Scotland,  titles  of  honour,  where  there  is  no 
patent  regulating  the  descent,  are  considered  as  male  fiefs,  and  do 
invariably  descend  to  the  heirs-male  of  the  first  grantee,  so  long  as  any 
e.xist. 

*  That  your  petitioner,  upon  the  death  of  John,  late  Earl  of  Cassillis, 
in  August  1759,  was,  agreeable  to  the  forms  of  the  law  of  Scotland, 
duly  served  and  cognosced  to  be  the  nearest  heir-male  of  the  said  John, 
late  Earl  of  Cassillis,  and  being  lineally  descended  of  David,  the  fii-st 
Earl  of  Cassillis,  he  most  humbly  apprehends  he  is  entitled  to  the  title 
and  honour  and  dignitj^  of  the  Earl  of  Cassillis. 

'  The  petitioner  most  humbly  prays  that  the  title  and  dignity  of  Earl 
'  of  Cassillis  may  be  declared  to  belong  to  the  petitioner  and  his 
'  heirs-male. 

'  And  your  petitioner  shall  ever  pray,  &c. 


Thomas  KKSXKin.' 
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*  Whitehall,  March  31,  1760. 

'  His  Majesty,  being  moved  upon  this  petition,  is  graciously  pleased 
'  to  refer  the  same  to  the  Eight  Honourable  the  House  of  Peers,  to 
'  examine  the  allegations  thereof,  as  to  what  relates  to  the  petitioner's 
'  title  therein  mentioned ;  and  to  inform  his  Majesty  how  the  same 
'  shall  appear  to  their  Lordships. 

'   HOLDERNESSE.' 

Ordered,  That  the  said  petition  and  reference  be  referred  to  the  Lords 
Committees  for  Privileges  to  consider  thereof,  and  report  their  opinion 
thereupon  to  the  House. 

Ordered,  That  the  said  Committee  do  meet  to  consider  the  said  peti- 
tions on  Wednesday  next. 

2nd  April  1760. — The  House  was  informed,  '  That  the  Lords  Com- 
'  mittees  for  Privileges,  to  whom  are  referred  the  petition  of  William 
'  Earl  of  Cassillis,  Ruglen,  and  March,  relating  to  the  titles  and  honours 
'  claimed  by  the  petitioner,  with  his  Majesty's  reference  thereof  to 
*  this  House :  and  also  the  petition  of  Sir  Thomas  Kennedy, 
'  Baronet,  claiming  the  same  titles  and  honours,  and  his  Majesty's 
'  reference  thereof,  have  met,  and  appointed  Monday  the  5th  day  of 
'  May  to  proceed  on  the  consideration  of  the  said  petitions,' 

Ordered,  That  notice  be  given  to  his  Majesty's  Attorney-General,  and 
his  Majesty's  Advocate  for  Scotland,  of  the  said  reference,  and  the  time 
of  the  meeting  of  the  said  committee. 


15th  April  1760. — A  petition  of  William  Earl  of  March  and  Ruglen 
was  presented,  and  read,  setting  forth,  '  That  the  petitioner  having 
'  applied  by  petition  to  his  Majesty,  praying  to  have  his  right  declared 
'  to  the  titles  and  honours  of  Earl  of  Cassillis  and  Lord  Kennedy,  and 
'  Sir  Thomas  Kennedy  having  likewise  by  petition  claimed  the  same 
'  titles  and  honours :  his  Majesty  was  graciously  pleased  to  refer  both 
'  petitions  to  this  House,  and  the  same  having  been  by  their  Lordships 
'  referred  to  the  Lords  Committees  for  Privileges,  the  said  Committee 
'  has  appointed  Monday  the  5th  day  of  May  next  for  hearing  both 
'  petitions.  That  the  petitioner's  agent  in  Scotland  having  been  wrote 
'  to,  to  collect  and  transmit  the  evidence  necessary  to  support  the 
'  petitioner's  claims,  he,  by  his  letters  of  the  5th  and  10th  instant, 
'  acquaints,  that  it  will  be  impossible  for  him  to  have  the  necessary 
'  searches  made,  so  as  to  be  prepared  against  the  time  appointed  for  the 
'  hearing  ;  alleging  that  the  charter-room  of  Cassillis  must  be  searched, 
'  and  all  the  many  writings  in  it  must  be  gone  over  with  care  :  and 
'  that  this  room  is  now  sealed  up,  and  in  custody  of  the  law,  and  it 
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'  will  require  weeks  together  to  have  that  single  piece  of  work  done :' 
and  therefore  praying,  '  that  their  Lordships  will  be  pleased  to  put  off 
'  the  hearing  of  the  said  petitions  till  the  above  searches  can  be  made.' 

And  thereupon  the  agents  for  both  the  said  claimants  were  called  in 
and  heard  at  the  bar. 

And  being  withdrawn, 

Ordered,  That  the  said  petition  do  lie  on  the  table. 

2Dth  April  1760. — The  House  was  moved  '  To  take  into  consideration 
'  the  petition  of  William  Earl  of  March  and  Ruglen,  which  was  pre- 
'  sented  to  the  House  and  read  the  15th  instant,  and  then  ordered  to  lie 
'  on  the  table  :  setting  forth  that  the  petitioner  having  applied  by  peti- 
'  tion  to  his  Majesty,  to  have  his  right  declared  to  the  titles  and  honours 
'  of  Earl  of  Cassillis  and  Lord  Kennedy  ;  and  Sir  Thomas  Kennedy 
'  having  likewise  by  petition  to  his  Majesty  claimed  the  same  titles  and 
'  honours,  his  Majesty  was  pleased  to  refer  both  petitions  to  this  House  : 
'  and  the  same  having  been  by  their  Lordships  referred  to  the  Lords 
'  Committees  for  Privileges,  the  said  Lords  Committees  have  appointed 
'  Monday  the  5th  day  of  May  next  for  hearing  the  said  petition  ;'  and 
praying,  for  the  reasons  therein  alleged,  '  That  the  said  hearing  may 
'  be  put  off  till  proper  searches  can  be  made  in  Scotland  for  the  evidence 
'  necessary  to  support  the  petitioner's  claim.' 

And  thereupon  the  agents  for  both  the  said  claimants  were  called  in 
and  heard  at  the  bar. 

And  being  withdrawn, 

Ordered,  That  the  hearing  of  the  said  claim,  upon  both  the  said  peti- 
tions, before  the  Lords  Committees  for  Privileges,  be  put  off  till  Monday 
the  2d  day  of  June  next  ;  and  that  his  Majesty's  Attorney-General,  and 
his  Majesty's  Advocate  for  Scotland,  have  notice  thereof. 

10^^  Fehniary  1761. — [In  consequence  of  the  demise  of  George  IL, 
accession  of  George  IIL,  and  the  summoning  of  a  new  Parliament,  it 
became  necessary  for  the  claimants  to  present  petitions  of  new.  This 
was  accordingly  done,  and  references  made  to  the  House  of  Peers,  and 
by  their  Lordships  to  the  Lords  Committees  ;  but  as  both  the  petitions 
and  references  are  the  same  as  those  previously  given,  it  is  unnecessary 
to  repeat  them  here.] 

Ordered,  That  the  said  Committee  do  meet  to  consider  the  petitions 
on  Wednesday  the  4th  day  of  March  next,  and  that  notice  thereof  be 
given  to  his  Majesty's  Attorney-General,  and  his  Majesty's  Advocate  for 
Scotland. 

'ilth  February  1761. — Upon  reading  the  petition  of  William  Earl  of 
Ruglen  and  March,  setting  forth, '  That  the  hearing  upon  the  petition  of 
'  the  said  Earl  and  Sir  Thomas  Kennedy  of  Colzean,  Baronet,  severally 
*  claiming  the  titles  and  dignities  of  Earl  of  Cassillis  and  Lord  Ken- 
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'  nedj,  before  the  Lords  Committees  for  Privileges,  being  appointed  for 
'  Wednesday,  the  petitioner,  whose  documents  were  only  transmitted 
'  from  Scotland  last  week,  cannot  be  so  early  prepared ; '  and  there- 
fore praying,  '  That  their  Lordships  would  be  pleased  to  put  off  the  said 
'  hearing  till  Monday  the  9th  day  of  March  next.' 

It  is  ordered.  That  the  meeting  of  the  Lords  Committees  for  Privi- 
leges, to  consider  of  the  said  petitions,  be  put  off  from  Wednesday  next 
to  Monday  the  9th  day  of  March  next,  as  desired,  and  that  notice  thereof 
be  given  to  his  Majesty's  Attorney-General,  and  his  Majesty's  Advocate 
for  Scotland. 

2Qth  November   lV61. — Upon  reading  the  petition   of  Sir  Thomas 
Kennedy,  claiming  the  title  and  dignity  of  Earl  of  Cassillis,  setting 
forth,  *  That  the  petitions  in  the  behalf  of  William  Earl  of  March,  and 
the  petitioner,   severally  claiming  the   title   and   dignity  of  Earl  of 
Cassillis,  having  been  referred  by  his  Majesty  to  this  House,  their 
Lordships,  on  the  10th  day  of  February  last,  were  pleased  to  refer  the 
same  to  the  Lords  Committees  for  Privileges,  to  meet  and  consider 
thereof  on  Wednesday  the  4th  of  March  :  That  the  consideration  of 
the  matter  of  the  said  petitions  was  delayed  from  Wednesday  the  4th 
to  Monday  the   9th  of  March  last,  but  as  some  necessary  writings 
founded  on  by  the  parties  could  not  then  be  exhibited  before  the  Com- 
mittee, no  further  proceedings  were  had  thereupon  during  the  last 
session  of  Parliament.'     And  praying,  '  In  regard  the  said  writings  are 
now  recovered,  that  their  Lordships  would  be  pleased  to  order,  that 
the  said  petition  and  references  may  be  taken  under   consideration 
'  on  Wednesday  the  9th  day  of  December  next,  or  any  such  other  day 
*  as  to  their  Lordships  in  their  great  wisdom  shall  seem  meet.' 

It  is  ordered.  That  the  said  petitions,  with  his  Majesty's  reference 
thereof,  be  again  referred  to  the  Lords  Committee  for  Privileges  to 
consider  thereof,  and  report  their  opinion  thereupon  to  the  House  ;  and 
that  their  Lordships  do  meet  to  take  the  same  into  consideration  on 
Wednesday  the  16th  day  of  December  next ;  and  that  his  Majesty's 
Attorney-General,  and  his  Majesty's  advocate  for  Scotland,  have  notice 
of  this  order.* 

*  The  remaining  proceedings,  so  far  as  engrossed  in  the  journals,  will  be 
found  at  page  44. 
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II. 


OLIPHANT  PEERAGE, 

ml  I  July,  1633. 


[As  the  Oliphant  Peerage  has  been  so  much  relied  on  by  the  Earl  of  March, 
and  so  severely  criticised  by  Lord  Mansfield,  the  report  by  Lord  Durie  * 
has  been  a;ipended.  Notwithstanding  Lord  Mansfield's  scepticism  as  to 
the  case  having  been  argued  before  Charles  I.,  there  can  be  little  doubt  on 
the  point,  and  the  following  extract  from  a  letter  preserved  in  the  Pollock 
charter-chest,  from  William  Maxwell,  advocate,  to  his  cousin.  Sir  John 
Maxwell  of  Pollock,  may  be  considered  as  pretty  decisive  proof  on  the 
subject: — "His  Majestie  to-morrow  is  to  heir  a  despitt  in  the 
matter  of  the  tytell  of  the  Lord  Oliphant,  betwixt  Sir  James  Douglas  and 
the  Lord  Oliphant' s  brother's  sone  ;  Mr  Lewis  [Stewart]  is  for  him,  and 
Mr  Thomas  Nicolsone  for  Sir  James  and  his  ladie,  quha  is  heir  of  lyne  ; 
and  my  Lord  Advocate  for  the  King.  They  have  taken  great  paines 
to  prepair  theraselfis,  swa  that  we  think  it  sail  be  a  creditable 
despitt."  See  "  Remarks  upon  Scotch  Peerage  Law,"  by  John 
Riddell,  Esq.,  advocate.  Edin.  1S33,  8vo,  p.  94,  a  most  valuable 
work,  in  which  many  of  the  fallacies  in  Lord  Mansfield's  argument 
in  the  Cassillis  case  are  pointed  out.] 


Oliphant  contra  Oliphant,  Juhj  11,  1633. 

Sir  James  Douglas  having  married  the  only  bairn  and  daughter  of 
uraquhile  the  last  Lord  Oliphant,  and  she  being  served  heir-general  to 
lier  immediate  predecessor,  Avho  died  before  her  said  fatlier,  pureues 
hoc  titulo,  as  heir  to  lier  said  predecessor,  Patrick  Oliphant,  nearest  heir- 
male  in  bloud  to  her  said  fatlier,  for  annulling  a  contract  made  betwixt 
liim  and  her  father,  whereby  he  dispones  all  his  lands,  together  with  the 
title  and  dignity  of  the  Lord.ship  of  Oliphant,  to  the  said  Patrick  and 
his  heirs-male,  which  failing,  to  return  to  the  disponer  and  his  heii-s- 
male,  containing  a  procuratory  of  resignation, — to  hear  and  see  it  re- 
<luced,  because  it  was  a  paction  for  honour,  which  is  not  in  commeiTio, 
not  being  allowed  by  the  Prince,  qui  est  fons  omnis  honoris,  and  so  is 
null,  and  the  defender  to  be  decerned  to  have  no  right  to  that  title,  and 

*  Decisions,  p.  685.     Ivlinburgh,  1600.     Folio. 
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that  the  title  pertains  to  the  pursuer  as  nearest  heir  in  recta  linea  to 
him,  to  whom  that  title  belongs,  notwithstanding  of  the  said  contract. 
The  Lords  considering,  after  that  the  parties'  reasons  Avere  hinc  inde 
heard,  and  at  length  dispute  in  presence  of  the  Lords,  that  the  pursuer 
had  founded  the  pursuit  upon  her  claim,  as  heir  to  her  grandsir,  and  not 
upon  any  succession,  as  heir  to  her  father,  which  father  was  served 
heir  to  the  same  person  her  goodsir,  before  his  decease.  Likeas  her 
father  had  bruiked  the  title  of  Lordship  during  his  lifetime,  by  ryding 
in  Parliament,  and  by  being  designed  in  the  infeftment  of  his  lands, 
granted  to  him  by  the  King  (his  cousin)  with  the  title  of  Lord  Oliphant, 
and  by  doing  of  all  other  acts  whereby  it  might  appear  that  he  was 
Lord  Oliphant,  there  being  no  writ  more  extant,  nor  patent,  to  show 
any  erection  of  it  in  a  Lordship,  or  whereby  he  or  his  predecessors  were 
created  Lords,  but  only  the  custom  foresaids,  and  such  acts  as  is  before 
mentioned.  They  found,  that  this  use  was  enough,  conform  to  the  laws 
of  this  realm,  to  transmit  such  titles  in  the  heirs-female,  where  the  last 
defunct  had  no  male  children,  and  where  there  was  no  writ  extant  to 
exclude  the  female.  And  because,  by  the  contract  foresaid,  the 
pursuer's  father  had  disjioned  the  title  to  the  defender,  ut  supra,  in 
the  which  there  was  a  procuratory  of  resignation,  albeit  the  King  had 
not  conferred  the  honour  according  thereto.  The  Lords  found  that  the 
pursuer  had  no  right  to  claim  this  honour,  in  respect  her  father  was  last 
possessor,  and  died  in  possession,  by  the  acts  foresaid  (there  being  no 
seasin  requisit  for  the  title  thereof),  and,  therefore,  seeing  her  father  had 
disponed  the  same,  as  said  is,  she  could  never  misken  him,  who 
behoved  to  be  repute  as  in  tenemento,  and  pass  to  her  grandsire  in  an 
higher  degree,  to  eschew  the  deed  of  her  father,  whose  deed  she 
behoved  to  warrand,  if  she  pursued  as  heir  to  him,  or  by  right  com- 
petent to  her  as  nearest  to  him,  and  therefore  the  Lords  excluded  this 
pursuer,  as  not  having  right  to  this  dignity,  seeing  the  King  had  not 
conferred  the  same  upon  her,  and  that  her  father,  as  said  is,  by  the 
foresaid  contract,  had  renounced  his  right  thereof,  which  albeit  it  was 
not  found  by  the  Lords  to  be  a  sufficient  right,  to  establish  the  honour 
in  the  person  of  the  defender,  which  no  subject  can  dispone,  without  the 
approbation  of  the  Prince,  which  being  acquired,  then  the  act  conval- 
esces :  Yet  it  was  found  enough  to  denude  himself  and  his  descendants, 
ay,  and  while  the  Prince  should  declare  his  pleasure,  and  either  confer 
the  honour  on  the  pursuer  or  defender,  at  which  time  the  act  would 
take  perfection.  And  in  the  meantime,  seeing  the  Prince  had  not 
interponed  himself  to  allow  any  of  these  acts.  They  found,  that 
none  of  the  saids  parties  could  claim  the  said  honour,  but  it 
remaiaed  with  the  King,  which  he  might  confer  to  any  of  them 
he  pleased :  For  albeit  honour  be  not  annailziable  by  buying  and 
selling,  yet  the  Lords  found,  that  the  party  having  it  might  quite 
his  own  interest,  which  albeit  it  would  not  avail  him  in  whose 
favours  he   had   done  it,   unless  the   Prince    should   allow  it,  yet  it 
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was   eiiouj^li    to    tlenutle    liiiu    as    said    is.      Actor.  NicoLson.      Alti'V, 
Stuart.     Advocatus  for  the  King  present.* 


III. 


DECISION  IN  THE  QUESTION  OF  PRECEDENCY, 

THE   EARL   OF   SUTHERLAND   v.    EARL    OF 
CRAWFORD. 

Jan.  23,  24,  25,  1706. 

[As  Lord  Mans6eld  quotes  a  passage  from  the  argument  of  the  Earl  of  Craw- 
ford, p.  35,  as  the  grounds  of  decision  in  the  question  of  precedency 
between  the  Earls  of  Sutherland  and  Crawford,  the  judgment  of  the 
Court,  as  given  by  Forbes,  is  here  subjoined.  A  brief  note  of  the  pleas  is 
necessary,  however,  to  make  it  intelligible. 

Lord  Crawford  contended,  amongst  other  things,  that  he  had  prescribed  a 
right  of  precedency  to  Lord  Sutherland,  by  the  decreet  of  ranking  in  the 
year  1606,  and  by  possession  under  it  for  a  century — as  also  by  immemorial 
anterior  possession.  He  further  asserted,  that  this  decreet  was  res  judicata, 
and  that,  moreover,  the  old  dignity  of  Sutherland  was  "interrupted"  by 
the  marriage  of  Elizabeth,  the  heiress  of  the  family,  with  Adam  Gordon. 
Lord  Sutherland  answered,  that  titles  of  honour  cannot  be  acquired  by  pre- 
scription— that  the  decreet  in  1C06  did  not  operate  as  res  judicata,  but  was 
merely  an  interim  regulation — that  granting  the  decreet  was  a  competent 
title,  still  prescription  could  only  commence  running  from  the  date  of  the 
act  1617,  and  not  of  the  decreet  1606 — that  there  had  been  sufficient  inter- 
ruption by  summons  in  the  year  1630  ;  and  by  protestations  in  Parliament 
1641,  1647,  1661,— that  Elizabeth  succeeded  to  the  ancient  title  as  heiress, 
and  was  in  her  own  right  Countess  of  Sutherland.] 

The  Lords  found,  That  the  citation  at  the  Earl  of  Sutherland's  instance 
against  the  Earl  of  Crawford,  in  the  year  1630,  was  not  renewed  in  the 
terms  of  the  act  15,  Parliament  1685,  by  the  remit  of  Parliament  1693, 
in  respect  the  same  is  not  within  seven  years  of  the  date  of  that  act,  the 
13th  of  May  1685,  and  eleven  months  and  lifteen  days  more  allowed  to 
be  deduced  in  short  prescriptions,  conform  to  the  act  40,  Parliament 

*  This  decision,  notwithstanding  the  attack  upon  it  by  Lord  Mansfield,  is 
clearly  a  sound  one. 
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1690  :  and,  therefore,  the  said  citation  can  import  no  interruption  of 
prescription.  But  found,  that  protestations  made  in  Parliament  are 
legal  interruptions  of  prescription  of  precedency  :  and  the  prescription 
of  40  years  doth  commence  from  the  act  of  Parliament  1617,  and  not 
from  the  date  of  the  ranking  in  anno  1606  :  and  found  the  Kolls  of 
Sederunts  of  Parliament  not  to  be  a  sufficient  document  of  the  Earl  of 
Crawford's  possession  of  precedency  to  the  Earl  of  Sutherland,  when  both 
were  marked  present.  And  found  that  the  descent  of  the  dignity  by 
propinquity  of  blood  from  William  Earl  of  Sutherland,  who  married 
King  David's  sister,  to  Earl  John,  who  succeeded  in  1512,  is  suffi- 
ciently instructed  :  but  that  the  dignity  was  not  conveyed  from  him 
with  the  estate  to  his  sister  Elizabeth.* 

*  Journal  of  the  Session,  by  William  Forbes,  Advocate.     Edinburgh,  1714. 
Folio.     Page  85. 


II. 


EARLDOM   OF   SUTHERLAND— 1771. 

[As  every  Peerage  lawyer  must  be  well  acquainted  with  the  masterly 
production  of  Lord  Hailes,  entitled  "The  Additional  Case  of 
Elizabeth  Countess  of  Sutherland,"  which  contains  a  mass  of 
invaluable  matter,  illustrative  of  the  descent  of  titles  of  honour 
in  Scotland  in  early  times,  it  was  deemed  altogether  unneces- 
sary to  do  more  than  give  a  general  outline  of  the  claims  to  the 
Earldom, — excepting  in  so  far  as  regarded  Mr  Sutherland  of 
Forse,  whose  case  being  very  scarce  and  inaccessible,  the 
reasons  by  which  he  supported  his  pretensions  have  been  given 
ad  longum.^ 


William  Earl  of  Sutherland  died  upon  the  16th  June 
1766,  leaving  an  only  child,  a  daughter,  Lady  Elizabeth, 
who  inherited  the  family  estates ;  and  who,  through  her 
guardians,  laid  claim  to  the  honours  of  Sutherland,  as  de- 
scendible to  heirs-female. 

The  dignity  was  counter  claimed  by  Sir  Robert  Gordon  of 
Gordonstoun,  Bart.,  and  by  George  Sutherland,  Esq.,  of  Forse, 
as  descendible  to  heirs-male. 

These  various  claims  came  before  the  House  of  Peers,  and 
Cases  and  Additional  Cases  were  lodged  for  the  parties  above 
mentioned,  and  also  for  Lady  Elizabeth  Wemyss,  sister  of  the 
late  Earl,  who  had  an  interest  to  support  the  pretensions  of 
her  niece  as  next  heir  to  the  title,  in  the  event  of  her  death 
without  lawful  issue. 

The  material  facts  of  the  case  may  be  briefly  stated.  The 
family  of  Sutherland,  Earls  of  Sutherland,  were  of  great 
antiquity,  but  the  precise  period  when  they  were  ennobled 
did  not  appear  from  any  existing  record.  The  title  descended 
through  a  scries  of  heirs-male  to  John,  the  tenth  earl,  who 
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died  in  1514.  At  tliis  period  his  sister  Elizabeth  was 
his  general,  and  John  Sutherland  of  Forse  *  his  heir-male, 
as  representing  Kenneth,  second  son  of  William,  sixth 
Earl  of  Sutherland.' 

Elizabeth  was  served  and  retoured  heir  in  the  Earldom  of 
Sutherland  to  her  brother,-}*  and  was  thereafter  infeft  therein 
the  following  year.  She  was  previously  married  to  Adam 
Gordon,  a  man  of  noble  family  and  great  power,  who  after  the 
demise  of  his  brother-in-law,  was  usually  styled  Earl  of 
Sutherland,  but  there  is  no  evidence  that  he  enjoyed  this 
title  by  any  grant  from  the  Crown ; — on  the  contrary,  the 
presumption  was,  that  he  took  the  title  by  courtesy.  The 
Countess  died  in  September  1535,  and  her  husband  in 
March  1538.  Of  this  marriage  there  was  one  son,  Alexander, 
who  predeceased  both  parents,  leaving  John,  who  became 
eleventh  Earl  of  Sutherland.  His  son,  Alexander,  the 
twelfth  Earl,  died  in  1594,  leaving  John  his  successor,  the 
thirteenth  Earl,  ancestor  of  Lady  Elizabeth  Sutherland  and 
Lady  Elizabeth  Wemyss,  and  Robert,  the  admitted  ancestor 
of  Sir  Robert  Gordon.  Thus  the  two  ladies  just  mentioned 
were  heirs-general,  and  Sir  Robert  the  heir-male  of  Adam 
Gordon  and  Elizabeth  Sutherland. 

The  pleas  used  by  the  female  claimants  in  support  of  their 
pretensions  were  : — 

I.  That,  as  far  as  history  and  records  reach,  female  succes- 
sion in  land  estates  had  been  established  in  the  law  of  Scot- 
land. 

II.  That  by  the  words  of  limitation  of  an  estate  in  an 
ancient  charter,  to  the  grantee,  et  hceredibus  cle  corpore  sua 
legitime  procreatis  vel  p)rocreandis,  or  to  the  grantee,  et 

*  Mr  Sutherland  of  Forse  mentions  in  his  case  that  Alexander  Suther- 
land, a  bastard  of  one  of  the  Earls  of  Sutherland,  besieged  and  took 
Dunrobin  Castle,  the  family  seat,  but  afterwards  was  defeated  and 
captured  by  Adam  Gordon,  who,  without  any  ceremony,  put  him  to 
death,  cut  off  his  head,  and  carried  it  in  triumph  to  the  castle,  where  it 
was  "hung  upon  a  high  spire,"  p.  2.  This  catastrophe  of  the  luckless  bas- 
tard, and  the  power  of  Adam  Gordon,  are  put  forth  in  the  case  as  a  reason 
why  John  Sutherland,  the  undoubted  lawful  heir-male,  did  not  thou 
think  proper  to  assert  his  claim  to  the  lionours. 

t  Special  retour,  dated  3il  October  1514. 
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hceredibus  suis,  were  understood  heirs-general  and  not  heirs- 
male. 

III.  That,  as  in  ancient  times,  land  estates  in  Scotland 
were  descendible  to  females  as  heirs-general ;  so,  in  the  like 
manner,  ancient  territorial  peerages  were  descendible,  and 
did  de  facto  descend  to  females. 

Sir  Robert  Gordon  maintained, 

I.  That  it  was  an  established  maxim  in  the  law  of  Scot- 
land, that  ancient  peerages  are  presumed  descendible  only 
to  the  heirs-male  of  the  person  first  ennobled,  where  there 
is  no  patent  or  act  of  creation  directing  a  different  course  of 
succession. 

II.  That  Adam  Gordon  having  been  proved  to  have  en- 
joyed the  title,  rank,  and  privilege  of  Earl  of  Sutherland 
without  objection,  it  was  a  clear  legal  presumption  that  he 
must  have  obtained  this  dignity  by  a  new  creation,  although 
no  evidence  of  such  new  creation  could  be  traced.  Assuming 
this  proposition,  it  was  contended  that  the  title  necessarily 
descended  to  heirs-male. 

Mr  Sutherland  of  Forse  argued, 

I.  Before  charters  or  grants  in  writing  were  introduced, 
feus  of  land  were  conferred  by  investiture,  in  presence  of  the 
Pares  Curice.  And  before  the  introduction  of  patents,  feudal 
dignities,  such  as  the  dignity  of  Comes,  or  Earl,  were  conferred 
by  the  Sovereign  himself  in  Parliament  by  cincture,  or  girding 
the  person  ennobled  with  a  sword,  and  by  proclamation  made 
by  heralds.  In  feus  of  land  military  service  and  fidelity  were 
due  by  the  vassals  to  the  over-lord  or  superior.  So  in  dig- 
nities the  person  ennobled  was  bound  to  service  in  Parlia- 
ment, fidelity,  and  homage.  As  feus  of  land,  before  the 
descent  was  limited  by  grants  in  writing,  uniformly  descended 
to  heirs-male,  and  could  not  be  aliened  without  the  consent 
of  the  superior,  so  dignities  conferred  by  investiture  in 
Parliament  descended  to  the  heirs-male  of  the  body  of  the 
person  first  ennobled,  and  could  not  be  aliened  or  transferred 
in  any  other  manner  than  by  resignation  thereof  in  the  hands 
of  the  Sovereign. 

II.  As  the  original  constitution  of  feus  and  dignities  was 
derived  from  the  feudal  law,  every  question  with  respect  to 
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dignities  conferred  without  a  grant  in  writing,  or  where  such 
a  grant  does  not  appear,  must  be  governed  by  the  rules  of 
that  law  which  has  hitherto  been  resorted  to,  as  the  common 
law  of  Scotland,  where  the  statutory  law  has  established  no 
certain  rule,  and,  therefore,  in  the  present  case,  the  right  to 
the  title  and  dignity  of  Earl  of  Sutherland,  conferred  on  the 
claimant's  ancestors,  and  enjoyed  by  them  prior  to  the  year 
1347,  can  only  be  judged  by  the  feudal  law.  By  that  law 
the  succession  of  lands,  in  all  cases,  devolved  on  males  only, 
to  the  entire  exclusion  of  females.  It  was  early  received  in 
Scotland,  and  long  after  the  succession  of  females  was  intro- 
duced in  England,  it  continued  in  its  original  purity  in 
Scotland,  where  the  exclusive  privilege  of  the  male  succession 
wore  out  more  slowly  and  gradually.*  At  first  females  were 
entitled  to  succeed  by  covenant  or  express  provision,  and 
were  understood  to  succeed  only  upon  the  failure  of  males. 
Afterwards,  when  the  settlements  of  estates  were  made  in 
favour  of  heirs  whatsoever,  female  heirs  were  understood  to 
be  comprehended  under  that  general  description.  But  the 
original  rule  of  the  feudal  law  with  respect  to  the  succession 
of  dignities  received  no  alteration.  In  every  case  where  the 
male  line  separated  from  the  female,  the  heir-male  was  pre- 
ferred both  in  ancient  and  late  times,  which  is  the  strongest 
proof  that  can  be  had  that  the  consuetudinary  law  of  Scot- 
land had  in  this  particular  never  varied  from  the  feudal  law, 
to  which  it  owed  its  origin.  It  even  appears,  from  the 
history  of  the  family  of  Sutherland,  that  in  1460,  John  Earl 
of  Sutherland  succeeded  to  his  father,  Earl  John,  in  the 
dignity  and  estate,  in  preference  to  Marjory,  the  only  daughter 
of  her  eldest  brother,  Alexander,  and  her  issue.  This  proves 
that  the  general  rule  of  male  succession  took  place  in  the 
descent  of  the  very  peerage  now  in  question,  not  long  before 
the  time  of  Elizabeth  Sutherland  and  Adam  Gordon,  and  in 
the  succession  which  immediately  preceded  the  claim  of 
Elizabeth  herself 

III.  The  numerous  resignations  of  titles  of  honour  made 
in  the  hands  of  the  Sovereign  for  the  purpose  of  claiming 

*  Sir  Thomas  Craig,  Lib.  I.  Diig.  8,  §  2  and  16.     Lib.  L  Dieg.  10.  §  6, 
Lib.  IL  Dipg.  14,  §  3. 
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new  grants,  agreeable  to  the  law  and  usage  of  Scotland, 
before  the  union  of  the  kingdoms,  were  all  uniformly  in 
favour  of  heirs-female,  and  none  of  them  in  favour  of  heirs- 
male,  which  puts  it  beyond  a  doubt  that  heirs-male  had  ever 
the  legal  right  of  succession,  and  that  this  right  could  only 
be  altered  or  defeated  by  a  legal  resignation  of  the  dignity, 
and  a  new  grant  thereof  by  the  Sovereign,  limiting  the 
descent  to  heirs-female. 

IV.  In  peerages  where  no  grant  in  writing  appeared,  as  the 
descent  of  the  dignity  to  the  nearest  heir-male  of  the  person 
first  ennobled  has  uniformly  taken  place  in  a  great  number 
of  the  noble  families  in  Scotland  ;  so  this  rule  of  descent  was 
fully  established  to  be  the  law  of  Scotland,  in  the  cases 
above  mentioned,  of  the  Peerages  of  Lovat  in  1730,  Cassils 
and  Borthwick  in  1762.  These  judgments  ascertain  the 
principle  that  such  titles  of  dignity  are  annexed  to  the 
blood  of  the  first  grantee  in  a  male  line,  and  upon  the  extinc- 
tion of  males  of  the  first  branch,  do  descend  upon  the  males 
of  the  second  branch  lineally  descended  from  the  body  of  the 
first  grantee,  and  upon  each  male  of  that  branch  as  he  comes 
to  the  succession,  as  heir-male  of  the  body  of  the  original 
grantee;  and,  consequently,  the  claimant  having  brought 
sufficient  proof  of  his  pedigree  by  the  documents  herein 
referred  to,  the  dignity  of  Earl  of  Sutherland  has  descended 
upon  him. 

Counsel  were  heard  upon  these  various  claims  at  great 
length,  and  thereafter  the  following  opinions  were  de- 
livered : — 

21d  March,  1771. 
Lord  Mansfield. 

My  Lords — This  is  a  question  concerning  a  very  ancient 
peerage.  Three  several  persons  have  preferred  petitions  to 
his  Majesty,  (which  have  been  referred  to  this  House,)  claim- 
ing the  titles,  honours,  and  dignities  of  the  Earldom  of 
Sutherland. 

It  appears  by  the  evidence  which  has  been  produced,  that 
this  peerage  was   enjoyed  as  far  back   as  1275,  by  William, 
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then  designed  Earl  of  Sutherland,  in  an  original  instrument 
produced. 

Mr  Sutherland  of  Forse  claims  this  peerage  as  heir- 
male  of  William  Earl  of  Sutherland,  and  has  proved  his 
pedigree. 

It  is  claimed  by  Lady  Elizabeth,  the  daughter  and  only 
child  of  William,  late  Earl  of  Sutherland,  who  died  in  1766, 
as  heir  of  the  body  of  this  William  Earl  of  Sutherland,  who 
existed  in  1275  ;  that  is,  as  legally  entitled  to  this  dignity,  it 
having  been  originally  granted,  and  descending  to  heirs- 
general,  and  there  appearing  no  subsequent  resignation  or 
new  creation  in  favour  of  heirs-male. 

Sir  Robert  Gordon  claims  upon  a  resignation  of  the  dignity, 
and  a  new  grant  thereof,  sometime  between  June  1515  and 
September  1516,  in  favour  of  his  ancestor  Adam  Gordon,  who 
married  Elizabeth,  the  heiress  of  the  Eai'ldom. 

When  these  petitions  came  to  be  supported  at  your  Lord- 
.ships'  bar,  all  the  several  parties  concurred  and  agreed  in 
these  facts — that  an  heir-male  existed  in  1515,  who  did  not 
then  claim  the  dignity ;  and  that  there  appeared  no  special 
grant,  no  original  creation  or  limitation  of  this  honour,  in 
favour  of  any  particular  line  of  heirs. 

All  the  parties  treated  this  peerage  as  descending  in  the 
male  line,  until  the  death  of  John  Earl  of  Sutherland  in 
1514,  when,  as  admitted  in  Lady  Elizabeth's  case,  Adam 
Gordon  assumed  and  bore  the  title  of  Earl  of  Sutherland. 

This  fact,  proceeding  out  of  your  own  mouth,  says  Sir 
Robert  Gordon,  shows  there  must  then  have  been  a  new 
creation ;  and  both  he  and  Mr  Sutherland  argue,  that  when 
the  original  creation  or  grant  does  not  appear,  the  legal 
presumption  is  in  favour  of  the  heir-male  of  the  body  of  the 
person  first  ennobled,  unless  evidence  is  shown  to  the  con- 
trary; and  they  lay  it  on  the  other  side  to  show  the 
contrary. 

Lady  Elizabeth  says,  I  do  show  the  contrary.  And  she 
argues,  that  the  general  presumption  insisted  on  cannot  take 
place  in  this  case ;  for,  upon  the  death  of  John  Earl  of 
Sutherland  in  1514,  this  dignity  was  taken  and  enjoyed  by 
a  Lady,  and  was  so  enjoyed  by  the  descendants  of  her  body 
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for  the  space  of  250  years,  without  any  claim  on  the  part  of 
the  heir-male. 

Sir  Robert  Gordon,  on  the  other  hand,  insisted  that  the 
dignity  did  not  descend  to  Lady  Elizabeth  in  1514,  but  that 
there  was  a  new  creation  in  favour  of  his  ancestor  Adam 
Gordon,  and  the  heirs-male  of  his  body. 

Thus  in  general  it  was  insisted  on  by  the  parties,  and 
though  the  case  was  argued  upon  former  precedents,  and 
many  points  were  stated  not  affecting  the  merits  of  the 
present  question,  yet  I  think  it  necessary  to  say  something 
for  the  sake  of  these  precedents, 

I  take  it  to  be  settled,  and  well  settled,  that  where  no 
instrument  of  creation  or  limitation  of  the  honours  appears, 
the  presumption  of  law  is  in  favour  of  the  heir-male,  ahvays 
open  to  be  contradicted  by  the  heir-female,  upon  evidence 
shown  to  the  contrary.  There  is  not  a  judgment  of  this 
House,  of  the  Parliament  of  Scotland,  or  of  the  Court  of 
Session,  when  they  had  an  undoubted  jurisdiction,  to  try  such 
questions,  which  impeaches  this  general  presumption,  except 
the  single  case  of  Oliphant,  determined  by  the  Court  of 
Session  in  1633.  This  was  a  very  particular  case,  and  appears 
to  have  been  very  ill  determined. 

In  that  case  there  was  a  resignation  of  the  dignity,  which, 
though  legally  made,  had  not  been  accepted  of  by  the  Crown. 

The  heir-female  claimed  the  peerage  as  heir-at-law.  Her 
right  as  such  does  not  appear  to  have  been  disputed,  though 
there  was  no  instrument  of  creation  or  limitation  of  the 
honours.  The  Court  of  Session,  however,  found  that  the 
resignation  was  sufficient  to  divest  the  granter,  so  that 
the  dignity  could  not  pass  to  the  heir-general,  but 
that  the  resignation  not  having  been  accepted  of  by  the 
Crown,  the  resignee  had  no  right,  and  the  peerage  became 
extinct. 

The  only  other  appearance  of  a  decision  of  this  point  is  the 
interlocutor  of  the  Court  of  Session,  in  the  proceedings  con- 
cerning the  precedency  between  the  Earl  of  Sutherland  and 
the  Earls  of  Crawford  and  Errol,  in  1706.  But  this  was  no 
direct  definite  judgment  upon  the  point. 

Since  the  union  of  tlie  kingdoms,  all  the  other  judgments 
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in  cases  of  peerages  liavc  passed  in  this  House,  your  Lord- 
ships being  the  only  judges  in  such  questions. 

When  peerages  were  territorial,  it  cannot  be  doubted  that 
the  dignity  followed  the  estate.  How  long  this  continued  no 
person  has  presumed  to  say ;  and  no  case  has  hitherto 
occurred  wherein  any  satisfactory  evidence  has  been  sliown 
upon  this  point;  nor  is  the  matter  any  clearer  from  any  thing 
that  has  been  stated  in  Lady  Elizabeth's  case,  though  the 
last.  Yet  many  cases  have  occurred,  and  many  instances 
have  been  stated,  to  show  the  descent  of  peerages ;  but  none 
of  these  show  when  they  ceased  to  be  territorial. 

It  is  clear,  that  when  they  were  territorial,  the  husband 
had  a  right  by  courtesy  to  his  wife's  title  of  honour,  as  well 
as  to  her  estate.  But,  in  personal  peerages  no  courtesy 
could  take  place. 

Another  thing  is  clear,  that  when  peerages  were  territoriah 
the  heir  succeeded  to  the  person  last  seised  of  the  estate, 
and  thereupon  took  both  estate  and  honour.  Now  no  sasine 
is  necessary,  because  the  heir  takes  from  the  person  first 
ennobled. 

I  shall  state  to  your  Lordships  all  the  questions  I  know 
that  have  occurred  with  respect  to  the  descent  of  peerages, 
in  cases  where  no  limitation  of  the  honours  appeared. 

The  first  question  arose  in  the  course  of  the  proceedings 
concerning  the  precedency  in  1706.  The  Court  of  Session 
did  not  then  determine  the  point,  but  it  is  clear  they  would 
not  presume  a  female  descent. 

The  next  case  was  that  of  Lovat.  The  Court  of  Session 
proceeded  in  that  case,  though  not  a  competent  Court.  The 
judgment  certainly  went  upon  a  private  aivard  for  money 
paid.  It  went,  however,  upon  a  general  presumption  in 
favour  of  the  heir-male.  I  have  had  occasion  to  hear  a  great 
deal  concerning  that  case.  Lord  Lovat  was  supported  in  it 
by  the  Duke  of  Argyle.  The  lawyers,  who  were  very  eminent 
on  both  sides,  were  of  different  opinions.  When  Lord  Lovat 
was  to  be  tried,  much  deliberation  was  had.  It  was  foreseen 
he  misfht  turn  himself  to  avoid  the  trial.  If  he  was  tried  as 
a  commoner,  he  might  claim  to  be  a  peer;  if  tried  as  a  peer, 
he  might  insist  he  was  a  commoner.     Everything  was  fully 
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considered ;  and  the  true  solid  ground  upon  which  he  was 
tried  as  a  peer  was  the  presumption  in  favour  of  the  heir- 
male. 

After  that  the  case  of  Cassillis  came  before  this  House.  It 
was  very  fully  argued,  and  was  heard  with  much  attention. 
The  judgment  then  proceeded  on  the  general  presumption 
in  favour  of  the  heir-male,  unless  the  contrary  is  shown. 
There  was  no  difference  of  opinion  upon  this  point.  The 
judgment  did  not  proceed  upon  the  investitures  of  the  estate. 
One  noble  Lord,  not  now  present,  thought  that  the  charter  in 
1672,  which  gave  the  Earldom,  with  precedency,  &c.,  carried  the 
dignity.  But  it  appeared  that  all  the  matters  in  that  charter 
had  been  resigned  in  1642.  The  House  thought  there  was 
no  resignation.  It  was  settled  with  Lord  Hardwicke,  that, 
in  cases  where  no  instrument  of  creation  or  limitation  of  the 
dignity  appeared,  the  legal  presumption  was  in  favour  of  the 
heir-male.  The  judgment  was  penned  at  his  sight,  with  this 
view.  It  does  not  mention  the  investitures  of  the  estate, 
but  says  that  the  title  and  dignity  belonged  to  Sir  Thomas 
Kennedy,  as  heir-male  of  the  body  of  the  person  first 
ennobled. — Why  ?  Because  it  was  to  be  presumed  that  the 
dignity  descended  in  that  line,  when  no  evidence  to  the  con- 
trary appeared.  If  it  had  gone  upon  the  presumptions  arising 
from  the  limitations  of  the  land  estate,  Lord  Hardwicke's 
accuracy  would  have  so  worded  it. 

Then  comes  the  case  of  Borthwick.  The  Crown  supplied 
the  claimant  with  money  to  prosecute  his  right.  In  that 
case  no  regard  luas  had  to  the  limitation  of  the  estate ;  the 
only  question  was  with  respect  to  the  pedigree.  The 
evidence  of  the  pedigree,  upon  the  first  hearing,  did  not 
satisfy  the  House,  and  an  opportunity  was  given,  by  an 
adjournment  of  the  cause,  to  supply  the  defect  of  that  proof 
The  judgment  then  went  of  course,  and  the  claimant  was 
found  entitled  to  the  dignity,  as  the  heir-male  of  the  body  of 
the  person  first  ennobled'. 

The  general  question,  therefore,  having  been  so  solemnly 
determined  upon  these  grounds,  many  peerages  may  be 
affected,  if  determined  again  upon  other  notions.  Upon  the 
new  discoveries  that  have  since  been  made,  and  are  stated 
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in  this  case,  I  am  infinitely  more  of  the  opinion  of  the  sound- 
ness of  the  judgments  that  have  been  given. 

In  this  case  much  learning  has  been  shown,  and  much 
labour  bestowed.  It  comes  out  that  all  the  peerages  created 
before  1424,  (when  King  James  I.  returned  from  England,) 
whose  limitations  now  appear,  are  to  heirs-male ;  and  that 
of  all  the  peerages  created  since  that  time,  nine-tenths  have 
been  in  favour  of  heirs-male.  Of  twenty-five  instances  of 
peerages  stated  by  Sir  Robert  Gordon,  it  is  admitted  that 
twenty  have  gone  to  heirs-male,  in  preference  to  nearer  heirs- 
female.  These  are  strong  additional  confirmations  of  the 
presumption  in  favour  of  heirs-male.  Though  ten  of  the 
thirteen  original  peerages  stated  in  Lady  Elizabeth's  case 
have  gone  to  females,  yet  I  am  not  convinced  but  that  the 
orisfinal  limitations  might  have  been  to  heirs-male.  If  a 
resignation  was  necessary  at  the  time,  a  new  limitation  might 
have  been  introduced.  In  the  case  of  an  only  daughter,  it 
is  natural  to  believe  the  limitations  of  the  old  investitures 
would  be  altered. 

I  say  it  is  remarkable,  that  before  the  times  of  James  I, 
of  Scotland,  all  the  creations  that  now  appear  were  to  heirs- 
male.  Lord  Karnes,  in  his  Treatise  upon  Peerages,  mentions 
the  creation  of  Randolph  Earl  of  Murray,  in  1306,  to  heirs- 
male.  Another  produced  in  this  case,  that  of  Carrick,  is 
to  heirs-male.  Likewise,  Wigton  is  to  heirs-male,  and  so 
are  Fife  and  Monteith.  Others  come  after  1424,  but  I  do 
not  quote  them.  The  Earldom  of  Ross  is  to  heirs-male,  with 
an  additional  substitution  to  heirs-female. 

It  is  not  now  open  to  litigate  this  general  matter.  I  hold 
it  to  be  of  great  consequence.  The  presumption  in  favour 
of  heirs-male  has  its  foundation  in  law  and  in  truth.  I  am 
satisfied  many  claims  would  start  up  were  it  departed  from. 
Most  estates  are  entailed  to  heirs-male.  A  contrary  doctrine 
would  be  attended  with  greater  inconveniences  in  Scotland 
than  in  England,  because  the  King  can  grant  to  any  of  the 
heirs-female  in  England,  but  in  Scotland  the  dignity  must 
go  to  the  eldest,  and  consequently  must  be  enjoyed  for  ever. 

I  now  come  to  the  particular  and  the  only  question  in  this 
case,  and  that  is,  whether  Adam  Gordon  was  in  151.')  created 
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Earl  of  Sutherland.  I  never  saw  a  case  so  clear.  It  is  now 
established  that  there  existed  at  that  time  several  branches, 
heirs-male  of  the  family  of  Sutherland,  particularly  Duffus, 
and  the  ancestor  of  the  other  family  now  claiming ;  but  it 
appears  that  the  heir-female  enjoyed  the  honours. 

But  it  is  said,  how  comes  it  she  does  not  appear  to  take 
the  title  upon  the  death  of  her  brother  ?  She  takes  the 
estate  by  a  service  and  infeftment,  and  yet  does  not  take  the 
honours — there  must  therefore  have  been  a  new  creation.  A 
creation,  Why  ?  Her  brother  succeeded  without  being  called 
by  the  title  of  honour  in  an  instrument  of  the  same  kind; 
but  surely  there  was  no  new  creation. 

But  it  is  farther  said,  that  in  all  the  deeds  and  instruments 
after  1516,  wherein  Adam  Gordon  is  mentioned,  he  is  called 
Earl  of  Sutherland  ;  and  he  could  have  no  right  to  that  title 
without  a  new  creation. 

The  answer  is,  he  took  it  according  to  the  usage  of  the 
times.  In  England  when  a  person  is  made  an  Earl,  he  is 
still  by  analogy  called  Earl  of  some  county,  though  it  is  a 
personal  honour.  The  idea  of  a  connection  between  the 
territory  and  the  title  of  honour  did  not  wear  out  all  at 
once,  but  by  degrees.  It  is  very  well  known,  if  a  territorial 
peerage  descended  to  a  female,  the  husband  must  have  been 
tenant  by  courtesy,  both  of  the  estate  and  peerage.  It  was 
indisputably  so  in  England,  and  there  is  no  ground  to  think 
it  was  otherwise  in  Scotland.  The  Duke  of  Ancaster's  ancestor, 
in  the  time  of  Henry  VIII.,  claimed,  and  was  allowed  his 
wife's  title,  as  tenant  by  courtesy.  Henry  VI.  allowed  the  title 
of  Salisbury  or  Talboys  to  the  husband,  to  hold  during  life.* 

There  are  numbers  of  instances  of  husbands  enjoying  titles 
of  honour  in  right  of  their  wives ;  and  this  did  not  cease  till 
Queen  Elizabeth's  time. 

There  have  been  shown  many  instances  of  the  same  kind 
in  Scotland ;  and  it  appears  this  usage  was  not  dropt  in  1515. 

There  is  not  only  no  ground  for  the  presumption  of  a  new 
creation  in  this  case,  but  it  is  actually  disproved. 

Adam  Gordon  could  not  take  by  a  new  grant  without  a 

resignation.     Sir  Robert  Gordon's  counsel  were  much  per- 

*  See  Collins'  Peerage. 
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plexed  on  this  head,  and  therefore  they  raised  up  Alexander 
the  bastard,  and  insisted  he  was  a  lawful  son.  But  was  ho 
ever  considered  otherwise  than  as  a  bastard  until  this  diffi- 
culty occurred  in  the  present  case  ?  It  is  quite  an  imagina- 
tion to  set  him  up  on  the  present  occasion  as  a  person  capable 
of  taking  and  resigning  the  title  of  honour. 

The  counsel  then  insisted  that  John,  the  brother  of 
Elizabeth,  might  have  resigned.  This  was  still  more  absurd  ; 
for  the  resignation  must  have  been  kept  till  the  arrival  of 
the  Duke  of  Albany,  the  Regent,  in  May  1515.  But  this 
Avould  not  do,  for  no  new  grant  could  pass  upon  this  new 
resignation  by  John,  as  it  was  vacated  by  his  death  in  1514. 
It  is  therefore  clear  there  could  have  been  no  creation  upon 
any  resignation.  The  history,  the  tradition,  the  opinion  of 
the  family,  all  concur  to  show  there  could  be  no  new  creation 
in  the  person  of  Adam  Gordon. 

Nothing   can   be    drawn   from   the    entries   of    the    rolls 
of   Parliament,  of  the   rank    of    the   nobility   before    1606, 
because  it  appears  they  were  all  marked  at  random,  as  they 
came  severally  earlier  or  later  into  the   House.      When  a 
commission  was  granted  that  year  for  classing  the  nobility 
according  to  their  several  rights,  the  Earl  of  Sutherland  was 
ranked,  and  then  the  evidence  of  a  new  creation  might  have 
appeared,  if  any  had  ever  existed.     By  that  ranking,  the  Earl 
of  Sutherland  takes  place  of  ten  Earls,  whose  interest  it  was 
to  have  shown  a  new  creation.     But  so  little  notion  had 
they  of  a  new  creation  at  that  time,  that  we  see  the  family 
soon  after  complaining  that  it  was  not  carried  to  its  original. 
In  1630,  it  appears,  they  began,  and  then  entered  a  protesta- 
tion.    Sir  Robert  Gordon's  ancestor  wrote  a  book,  a  history 
of  the  family,  which  ends  that  year,  and  expressly  mentions 
the  ancient  peerage  as  descending  to  Elizabeth.     It  having 
been  accordingly  so  enjoyed    for    250    years,  no  judicature 
would  allow  a  proof  to  affect  a  right  so  established.     There 
miffht  have  been  a  limitation  of  the  honours  to  heirs-male, 
but  no  colour  of  evidence  has  been  shown  of  such  limitation. 
I  am  therefore  clearly  of  opinion,  that  the  claimant  Lady 
Elizabeth  is  entitled  to  the  dignity,  as  heir  of  the  body  of 
William,  who  was  Earl  of  Sutherland  in  1275. 
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A  doubt  has  arisen  out  of  the  additional  case  published  for 
Lady  Elizabeth,  which  has  occasioned  some  difficulty. 

It  has  been  contended  by  the  counsel  for  Sir  Robert 
Gordon,  that  the  charter  in  1601,  which  grants  the  whole 
estate  of  Sutherland,  had  limited  the  Earldom  to  heirs-male, 
and  particularly  to  the  stock  from  which  Sir  Robert  claims, 
and  that  Sir  Robert  would  now  be  entitled,  in  virtue  of  that 
limitation,  to  take  the  dignity,  if  it  passed  by  the  words  of 
that  charter,  there  being  no  later  charter  under  the  royal 
sign  manual,  that  could  possibly  carry  the  dignity. 

It  is  certainly  true  that  this  charter  would  pass  the  dignity, 
upon  the  principles  maintained  in  Lady  Elizabeth's  case :  for 
in  answer  to  the  instances  stated  by  Sir  Robert  Gordon,  of 
the  heirs-male  taking  the  dignity  in  preference  of  nearer 
heirs-female,  and  through  the  whole  of  the  case,  it  is  ex- 
pressly and  positively  stated,  that  the  charters  granting  the 
Earldom  or  Lordship,  without  mentioning  the  dignity,  some 
of  which  are  near  the  same  period  of  time  with  the  charter 
1601,  did  carry  the  dignities  to  heirs-male.  The  Lord 
Advocate  laboured  this  point  much  ;  he  confounded  me,  but 
he  did  not  convince  me. 

It  is  indeed  impossible,  upon  the  doctrine  maintained  in 
Lady  Elizabeth's  case,  to  give  the  question  in  her  favour. 

After  1214,  I  think  it  is  clear,  that  territorial  peerages 
must  have  gone,  because  lands  then  became  saleable  ;  yet  it 
is  maintained  in  Lady  Elizabeth's  case  that  when  the  Earl- 
dom or  Lordship  was  granted,  the  honour  must  have  gone 
along  with  it;  and  upon  this  principle,  the  case  answers 
many  instances  of  male  descent.  The  Lord  Advocate  says, 
that  upon  the  same  principle,  the  charter  1601  carried  the  title. 

Sir  Adam  Fergusson  could  not  say  at  what  particular  time 
territorial  honours  ceased ;  he  insisted  they  continued  long 
after  lands  became  saleable,  and  wore  out  gradually,  but  he 
took  vast  care  to  be  right  in  not  specifying  any  particular 
time. 

It  is  of  importance  that  all  questions  concerning  peerages 
should  be  settled  upon  the  principles  of  expediency,  as  well 
as  of  law  ;  and  upon  considering  this  matter,  I  thought  your 
Lordships  must  determine  upon  the  charter  1601. 
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I  sent  to  the  agents  on  both  sides,  to  know  whether  there 
appeared  any  resignations  of  an  honour  separate  from  the 
land  estate,  cither  in  the  same  instrument,  or  in  a  separate 
instrument,  before  the  year  IGOl.  I  do  not  find  that  any  of 
them  can  produce  any  such  resignation.  That  in  1578,  or 
near  that  time,  patents  of  honour  appear  to  have  been  first 
introduced,  may  be  true.  Many  instances  of  such  patents  are 
stated  in  the  case  of  Kirkcudbright,  now  depending  before 
your  Lordships  ;  but  this  does  not  solve  the  difficulty.  There 
are  two  charters  stated  in  Lady  Elizabeth's  case,  that  would 
be  decisive  against  her,  they  come  so  very  near  the  date  of 
the  charter  now  in  question.  There  is  a  charter  of  Boyd  in 
1591  stated  in  the  case  ;  and  it  is  said  that  the  dignity  went 
to  the  heir-male,  because  this  charter  so  limited  the  Lordship 
or  dignified  fief.  I  ask  when  did  this  stop  ?  This  is  only  ten 
years  before  the  date  of  the  charter  of  Sutherland. 

I  find  it  likewise  averred  in  the  case,  that  the  title  of  Earl 
of  Murray  was  enjoyed  by  the  male  line,  because  there  was 
a  charter  of  the  lands  granted  to  heirs-male  in  ICll.  This  is 
ten  years  after  the  charter  in  question. 

This  doctrine,  if  true,  would  cut  up  the  claim  of  Lady 
Elizabeth.  I  was  yesterday  in  doubt  whether  your  Lord- 
ships ought  not  to  appoint  the  counsel  to  speak  farther  to 
this  point.  I  have  the  greatest  respect  for  the  author  of 
Lady  Elizabeth's  case ;  but  his  zeal  for  the  family  of  Suther- 
land has  led  him  to  maintain  an  hypothesis,  which,  I  am  now 
persuaded,  is  without  foundation. 

There  certainly  cannot  now  exist  any  territorial  peerages 
— no  man  can  say  when  they  did  exist.  Possibly  before 
1214,  but  not  after.  Can  it  then  be  maintained  that  a  grant 
of  the  comitatus  carried  the  honours  so  late  as  the  time  men- 
tioned ? 

I  am  now  fully  satisfied,  that  no  prejudice  can  arise  from 
putting  a  negative  upon  this  hypothesis.  I  am  convinced 
that  it  was  only  introduced  to  account  for  the  descent  going 
in  the  male  line.  In  the  present  case  no  prejudice  can 
follow  from  it.  The  presumption  must  still  be  in  favour  of 
the  heir-male,  unless  evidence  is  shown  to  the  contrary. 

I  am  myself  satisfied,  upon  the  whole,  that  the  claimant 
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Lady  Elizabeth,  is  entitled  to  this  dignity.  If  your  Lord- 
ships concur  with  my  ideas,  I  would  humbly  move  this  as 
the  opinion  of  this  committee — 

That  it  is  the  opinion  of  this  committee,  that  the  title, 
honour,  and  dignity  of  the  Earldom  of  Sutherland  descended 
to  Elizabeth,the  wife  of  Adam  Gordon,  upon  the  death  of  her 
brother  John  Earl  of  Sutherland,  without  issue  in  1514,  as 
heir  of  the  body  of  William,  who  was  Earl  of  Sutherland  in 
1275,  was  assumed  by  her  husband  in  her  right,  and  from 
her  has  descended  to  the  heirs-male,  who  were  also  heirs  of 
her  body,  down  to  the  last  Earl  of  Sutherland  in  1766, 
without  any  objection  on  the  part  of  the  male  line  of  the 
said  William :  That  none  of  the  charters  produced  affect  the 
honour,  title,  and  dignity,  of  Earl  of  Sutherland,  but  operate 
as  conveyances  of  the  estate  only  :  That  the  claimant  Eliza- 
beth Sutherland  has  right  to  the  title,  honour,  and  dignity  of 
the  Earldom  of  Sutherland,  as  heir  of  the  body  of  William, 
who  was  Earl  of  Sutherland  in  1275. 

Lord  Camden. 

My  Lords, — Very  little  would  be  but  tolerable  after  what 
has  been  said  by  the  noble  Lord  who  has  spoke  so  fully 
and  so  ably  to  this  question.  I  would  sit  still,  unless  I 
judged  it  proper  to  add  something  to  what  has  been  said,  in 
order  to  strengthen  and  fortify  these  general  rules  laid  down 
by  the  noble  Lord,  which  are  of  more  extent  and  conse- 
quence than  occurs  in  most  cases.  This  may  be  a  means, 
in  future  controversies  of  this  kind,  to  prevent  the  question 
from  being  overloaded  with  such  a  prodigious  quantity  of 
foreign  matter  as  occurs  in  this  case. 

When  the  question  was  moved  upon  the  first  day  appointed 
for  the  hearing,  I  was  terrified  with  the  appearance  of  it,  and 
would  have  withdrawn  myself  from  attending  it;  but,  after 
hearing  the  counsel  answer  some  questions  that  were  put  to 
him  by  the  noble  Lord  who  has  now  spoke,  I  soon  discovered 
the  whole  would  be  reduced  to  a  very  short  point,  when 
cleared  of  all  the  rubbish  that  has  been  thrown  upon  it.  In 
fact,  it  now  appears  to  me  to  be  a  very  clear  case. 

This  is  a  mere  question  of  fact. — Much  time  and  labour 
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have  been  bestowed  to  show  whether  peerages  descended  to 
males  only,  so  as  to  exclude  the  females  ;  or  whether  females 
could  take  by  legal  descent.  Many  instances  of  the  descent 
of  peerages  have  been  stated,  and  all  the  instruments  relating 
to  these  are  only  to  prove  that  fact.  Two  hypotheses  and 
systems  have  been  set  up  by  the  parties ;  but  both  are 
erroneous. 

With  respect  to  the  descent  of  the  dignity,  the  first  charter 
insisted  on,  in  point  of  time,  by  Lady  Elizabeth,  is  only  an 
erection  of  the  lands  into  a  regality,  and  could  not  operate 
as  a  transmission  of  the  dignity.  The  next  charter,  in  1455, 
contains  a  grant  of  the  comitatum  hceredihus  suis,  without 
any  express  description  of  the  honours.  Lady  Elizabeth  con- 
tends that  this  passed  the  honours,  upon  this  idea,  that 
then,  and  much  later,  all  dignities  were  territorial,  that  a 
grant  of  the  Lordship  or  Earldom  always  carried  the  title  of 
honour,  and  that  a  limitation  of  the  lands  was  a  limitation  of 
the  dignity.     This  is  the  foundation  of  her  claim. 

The  counsel  have  laid  it  down  that  peerages  were  territorial 
in  1455,  in  order  to  show  that  many  peerages,  on  that  account, 
went  along  with  the  land  estate  to  males,  in  preference  to 
females.  They  were  under  a  necessity  to  give  that  answer 
to  the  instances  stated,  and  to  insist  that  the  charter  of  the 
lands  passed  the  dignity. 

The  idea  of  territorial  dignities,  applied  in  this  way,  has 
carried  Lady  Elizabeth's  counsel  too  far.  They  have  even 
carried  it  to  1601,  without  considering  that  there  is  a  charter 
of  the  Earldom  of  Sutherland  in  that  year,  which,  by  this 
rule,  would  carry  the  dignity  to  Sir  Robert  Gordon. 

This  shows  that  counsel  do  not  always,  in  supporting  a 
hypothesis,  consider  what  consequences  may  follow.  If  Lady 
Elizabeth's  counsel  had  seen  that  this  would  have  overturned 
her  claim,  they  would  have  changed  the  doctrine. 

It  is  impossible  to  give  any  answer  to  what  the  noble  Lord 
stated  upon  this  point.  If  the  charter  of  Boyd  of  1591 
carried  the  dignity,  it  must  be  very  difficult  to  give  a  solid 
reason  why  the  charter  of  Sutherland,  a  few  years  after, 
should  not  operate  the  same  effect.  Your  Lordships  are  much 
obliged   to   the  noble  Lord    for  the  great  attiiitii>ii   ho  has 
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given,  and  the  great  trouble  he  has  taken  to  establish  the 
legal  rules  to  govern  the  descent  of  peerages.  According  to 
these  rules  future  cases  will  be  decided ;  and  I  am  sure  they 
are  such  as  your  Lordships  will  now,  as  I  myself  do,  most 
heartily  concur  in  opinion.  If  they  are  adopted,  the  decision 
will  be  clear,  whenever  the  case  occurs  again.  It  will  be 
understood  it  is  to  proceed  upon  the  same  principle  as  the 
case  of  Cassillis. 

It  will  likewise  be  understood  as  an  established  point,  that 
no  charter  of  the  Earldom  or  Lordship,  without  specially  men- 
tioning the  dignity,  shall  be  understood  to  carry  the  title  of 
honour,  after  what  has  now  been  said  with  respect  to  the 
charter  in  1601. 

It  is  certain  that  in  very  old  times,  the  grant  of  the  barony 
itself  carried  the  dignity;  but  peerages  as  now  enjoyed  are 
totally  different.  So  long  as  territorial  law  took  place,  a  con- 
veyance of  the  Lordship  or  Barony  conveyed  the  dignity. 
They  needed  only  look  to  the  lands,  and  the  dignity  followed 
of  course.  But,  when  the  territory  and  dignity  divided  ; 
when  the  Crown  created  peerages  without  regard  to  estates ; 
from  that  time  no  instrument  regarding  the  lands  could 
affect  the  dignity. 

When  a  question  arises  with  respect  to  this  matter,  it  is 
impossible  to  lay  down  a  different  rule  from  what  has  now 
been  stated. 

In  1455,  the  charter  of  the  lands  could  not  convey  the 
dignity,  unless  you  can  show  me  that  dignities  were  then 
territorial.  It  is  impossible  to  show  this.  You  must  show  it 
clearly,  by  direct  evidence,  and  not  by  conjecture. 

Territorial  honours  must  have  ceased  at  a  very  early  period  ; 
and  it  is  not  difficult  to  guess  how  this  came  to  be  brought 
about.  The  King  could  erect  any  lands  into  a  barony,  and 
from  thence  the  title  was  derived.  Now,  in  process  of  time, 
when  peerages  became  personal,  the  title  came  to  be  perfectly 
nominal,  and  might  be  taken  from  a  rock  or  from  a  castle. 
It  proceeded  gradually,  and  the  title  grew  to  be  merely 
nominal,  and  no  longer  territorial.  But,  for  the  same  reason, 
it  is  impossible  to  say  when  the  one  ceased,  or  the  other 
began.     The  only  thing  to  be  considered  is,  shall  you  begin 
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from  old  times,  or  begin  now  and  go  backwards  ?  I  am  sure 
they  are  not  territorial  now.  You  must  show  then  when  they 
were  territorial. 

With  regard  to  the  charter  1455,  I  am  clear  it  ought  not 
to  be  received  as  a  grant  or  transmission  of  the  dignity.  I 
am  persuaded  that  this  rule,  with  respect  to  the  effect  and 
import  of  such  charters,  was  adopted  in  the  case  of  Cassillis. 
There  were  in  that  case  tiuenty  different  instruments,  some 
to  heirs-female,  some  in  tail  male.  If  the  judgment  had 
proceeded  upon  these,  it  is  difficult  to  account  for  it.  It 
passed  upon  other  grounds — upon  the  proposition  that  lias 
been  stated,  that  where  no  limitation  of  the  dignity  appears 
so  as  to  instruct  the  descent,  we  must  presume  it  to  go  to 
males.     This  was  clearly  the  principle  of  the  decision. 

I  am  therefore  of  opinion  that  the  charter  in  1601  can 
have  no  effect  with  respect  to  the  dignity ;  and  that  the 
whole  other  charters  produced  have  as  little  effect,  and 
ought  to  be  no  evidence  in  this  case.  The  ancient  limita- 
tions may  operate  as  a  circumstance,  but  ought  not  to  be 
admitted  as  a  rule  of  evidence  to  determine  absolutely  the 
descent  of  peerages. 

The  next  evidence  to  be  considered  is  that  upon  which  the 
whole  cause  rests.  If  your  Lordships  shall  be  of  opinion 
that  Lady  Elizabeth  took  the  dignity  in  her  own  right  in 
1514,  the  case  is  clear. 

Sii'  Robert  Gordon  carried  the  matter  so  far  as  to  main- 
tain, that  it  was  impossible  females  could  be  admitted  to 
succeed  to  dignities  strictly  according  to  the  principles  of  the 
feudal  law ;  and  he  argued  that  this  continued  to  be  the  law 
of  Scotland  to  this  day. 

This  is  most  certainly  a  mistake,  and  without  foundation. 
I  do  not  discover  in  England  when  the  feudal  law  was  adopted 
as  the  law  of  the  country.  It  was  only  introduced  in  part, 
and  was  soon  incorporated  with  the  customs  or  common  law 
of  the  kingdom.  I  see  the  law  of  England  and  Scotland 
stand,  in  this  particular,  upon  the  same  bottom.  Can  there 
be  any  doubt  that  females  were  capable  of  taking  lauds  at 
any  period  of  time  in  England  ?  By  the  law  of  Scotland 
they   were    ecpially   capable.     All    the    law    books    .^ay  that 
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females  had  a  right  to  take  lands  by  legal  descent.  There 
never  existed  a  total  exclusion  of  females. 

This  is  not  denied ;  but  they  endeavour  to  make  a  dis- 
tinction between  lands  and  dignities.  I  can  find  no  distinction. 
I  see  from  indisputable  evidence,  that  no  less  than  nine  of 
the  thirteen  ancient  Earldoms  passed  through  females  and 
came  to  females. 

I  have  found  an  additional  evidence  in  confirmation  of  this. 
In  the  great  contest  between  Bruce  and  Baliol,  King  Edward  I., 
to  whom  the  rights  of  the  several  competitors  for  the  king- 
dom of  Scotland  were  referred,  was  assisted  at  a  meeting  on 
the  Borders  by  forty  auditors  chosen  by  Bruce,  forty  by  Baliol 
and  Cumyn,  and  by  twenty-four  English  peers.  King  Edward 
desired  that  this  question  should  be  answered.  By  what  laws 
and  customs  judgment  should  be  given  ?  and  whether  other- 
wise concerning  the  Kingdom  than  concerning  Earldoms, 
Baronies,  and  other  fiefs.  The  answer  is  remarkable,  and 
was  given  unanimously.  It  was  in  these  words  :  "  J)e  j)vai- 
dicto  regno  est  judicandatn  quoad  jus  succedendi,  sicut  de 
comitatibus,  haroniis,  et  aliis  tenuris  i7npartialibus."  And 
judgment  was  given  agreeable  to  this  answer,  "  Secundum 
leges  et  consuetudines  regnorum  quibus  prgeest,  de  jure 
subditorum  habet  judicare,  quod  quidem  ab  omnibus  prse- 
dictorum  regnorum  est  incolis  approbatum  atque  receptum." 
It  is  remarkable,  too,  that  both  Bruce  and  Baliol  claimed  in 
right  of  women,  and  it  was  admitted  that  by  the  law  of  the 
land  the  kingdom  itself,  as  well  as  dignities,  passed  to 
women.  ' 

This  satisfies  me — it  is  a  great  authority,  and  I  am  per- 
suaded that  by  the  intercourse  which  had  for  a  long  time 
subsisted  between  the  kingdoms,  the  laws  of  succession  in 
both  were  pretty  nearly  the  same.  The  adopting  the  Regiam 
Majestatem  as  the  law  of  Scotland  is  a  proof  of  this.  It  is 
almost  a  transcript  from  Glanville.  Sir  Thomas  Craig, 
indeed,  would  not  admit  it  to  be  the  law  of  Scotland  :  he  is 
angry,  and  says  it  is  a  plagiary.  It  shows,  however,  how 
like  both  kingdoms  were  at  that  time  in  law.  I  wish  they 
were  the  same  now. 

Sir   Robert   has,    however,   discovered,  that   his   ancestor 
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Athiiii  Gordon,  who  married  Lady  Elizabeth,  must  have  been 
created  Earl  of  Sutherland ;  and  he  has  built  supposition 
upon  supposition,  sufficient  as  he  thinks  to  overturn  the 
evidence  of  Lady  Elizabeth  taking  the  dignity  in  her  own 
right. 

For  this  purpose  Sir  Robert  makes  no  scruple  to  say  that 
liis  ancestor  was  most  ambitious,  artful,  and  violent,  that  ho 
imposed  upon  one  brother,  and  overpowered  the  other,  in 
order  to  attain  his  ends ;  that  he  imposed  upon  John,  whom 
he  had  entirely  under  his  management ;  and  that  he  drove 
Alexander  out  of  the  field.  He  says  farther,  that  the  Duke 
of  Albany,  who  was  then  Regent  of  Scotland,  was  induced, 
from  the  great  power  and  influence  of  his  brother  the  Earl  of 
Huntly,  to  bestow  upon  Adam  the  title  of  Earl  of  Sutherland, 
descendible  to  his  heirs-male. 

There  is  a  short  answer  to  all  this.  It  is  clear  that  Adam 
Gordon  imposed  upon  nobody.  Most  certainly  he  did  not 
take  the  estate  of  Sutherland,  for  it  remained  with  his  wife. 
And,  as  to  the  dignity,  what  did  he  do  with  respect  to  the 
male  branch  of  the  family  then  existing,  and  who  by  this 
doctrine  had  a  right  to  the  dignity  ?  Nothing.  It  is 
admitted  he  did  nothing.  The  whole  circumstances  he  has 
stated  have  been  invented  to  give  a  colour  to  his  claim. 

If  Adam  Gordon  had  been  ambitious,  would  he  not  have 
first  secured  the  estate  ?  This  was  certainly  an  object  worth 
his  attention.  But  there  is  not  a  colour  of  evidence  of  any 
kind  to  support  this  claim. 

Sir  Robert  has  farther  introduced  a  resignation  by  John 
and  Alexander,  without  expressly  saying  from  which  of  them 
it  proceeded.  Then  a  question  arose,  whether  a  Regent 
had,  by  the  law  of  Scotland,  any  power  to  confer  dignities  ? 

I  am  of  opinion,  that  a  Regent  could  not,  by  the  law  of 
Scotland,  have  done  it.  There  is  no  evidence  of  any  creation 
by  a  Regent  in  the  long  time  of  minorities  which  happened 
in  that  kingdom. 

The  Lord  Advocate  seemed  to  admit,  that  the  dignity 
could  not  have  been  gi-anted  without  a  previous  resignation. 
Yet  there  is  not  only  no  evidence  of  any  such  resignation, 
but  it  now  comes  out  that  it  was  absolutely  impossible  there 
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could  have  been  any  resignation  to  be  the  foundation  of  a 
new  grant  of  the  dignity ;  for,  even  supposing  a  resig- 
nation had  been  granted  by  John,  the  Lord  Advocate  could 
not  deny  but  that  it  must  drop  by  his  death. 

As,  therefore,  there  could  be  no  resignation,  or  any  new 
grant  of  the  dignity.  Lady  Elizabeth  must  have  taken  it  in 
Jier  own  right. 

I  have  no  doubt  that  Adam  Gordon,  her  husband,  enjoyed 
the  title  by  courtesy  or  the  usage  of  the  times.  I  am  not 
even  sure  but  that  the  husband  had  a  right  to  sit  in 
Parliament. 

The  instances  stated  in  proof  of  this  are  clear.  The  case 
of  Buchan  is  indisputed.  Athole  is  still  stronger,  for  there 
two  daughters  successively  took  the  estate  and  Earldom. 
Isobel,  the  eldest,  married  Thomas  de  Gallovidia ;  and,  failing 
their  issue,  both  the  estate  and  dignity  passed  to  her  sister 
Fernelith,  who  married  David  de  Hastings.  It  appears  that 
both  husbands  took  the  title.  These  are  strong  facts.  The 
heiress  of  Angus  married  two  husbands,  and  they  succes- 
sively took  the  title.  Every  one  of  the  nine  instances  of 
ancient  peerages  stated  by  Lady  Elizabeth,  prove  the  hus- 
band taking  the  title  in  right  of  his  wife.  I  will  not 
mention  the  English  cases — they  are  very  numerous. 

It  is  clear,  from  Regiam  Majestatem,  that  in  lands  the 
husband  had  a  right  by  courtesy,  the  same  as  in  England. 
If  the  right  of  courtesy  took  place  in  England,  as  it  indis- 
putably did,  with  respect  to  dignities,  it  ought  by  analogy  to 
do  so  in  Scotland.  Why  make  any  distinction  ?  When  the 
law  and  usage  were  the  same  in  the  descent  and  enjoyment 
of  lands,  why  should  they  not  be  the  same  in  this  case  ? 

In  this  view,  if  Adam  Gordon  was  Earl  of  Sutherland  only 
in  right  of  his  wife,  it  becomes  unnecessary  to  mention  any 
of  the  other  points  insisted  on.  Lady  Elizabeth  was  clearly 
entitled,  in  her  own  right,  to  enjoy  the  dignity  as  Countess  of 
Sutherland,  and  of  consequence  the  claimant,  Lady  Elizabeth, 
is  now  entitled  to  it. 

The  decision  or  interlocutor  of  the  Court  of  Session,  in  1706, 
certainly  does  not  prove  anything  for  Adam  Gordon's  creation. 
The  Court  of  Session  had  no  occasion,  in  the  course  of  the 
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proceedings  in  the  precedency,  to  enter  into  all  the  evidence, 
and  into  that  full  state  of  the  question  now  laid  before  your 
Lordships.  Your  Lordships  are  not  bound  by  their  opinion, 
and  I  daresay  you  will  not  deem  it  of  any  weight  in  this 
case. 

I  am,  therefore,  upon  the  whole,  clearly  of  the  opinion 
which  the  noble  Lord  has  stated  to  your  Lordships,  and  1 
concur  with  the  motion  he  has  made. 


The  Committee  of  Privileges  having  agreed  with  the 
opinions  delivered,  resolutions  in  conformity  therewith  were 
adopted  and  reported  to  the  House  of  Peers ;  whereupon,  and 
in  conformity  therewith — 

21st  March,  1771. 

It  was  resolved  and  adjudged,  by  the  Lords  spiritual  and 
temporal  in  Parliament  assembled,  that  the  title,  honour,  and 
dignity  of  the  Earldom  of  Sutherland  descended  to  Elizabeth, 
the  wife  of  Adam  Gordon,  upon  the  death  of  her  brother, 
John,  Earl  of  Sutherland,  without  issue  in  1514,  as  heir  of 
the  body  of  William,  who  was  Earl  of  Sutherland  in  1275, 
was  assumed  by  her  husband  in  her  right,  and  from  her 
descended  to  the  heirs-male,  who  were  also  heirs  of  her 
body,  down  to  the  death  of  the  last  Earl  of  Sutherland  in 
17G6,  without  any  objection  on  the  part  of  the  male  line  of 
the  said  William. 

Resolved  and  adjudged,  by  the  Lords  spiritual  and  tem- 
poral in  Parliament  assembled,  that  none  of  the  charters 
produced  affect  the  title,  honour,  and  dignity  of  Earl  of 
Sutherland,  but  operate  as  conveyances  of  the  estate  only. 

Resolved  and  adjudged,  by  the  Lords  spiritual  and  tem- 
poral in  Parliament  assembled,  that  the  claimant  Elizabeth 
Sutherland  has  a  right  to  the  title,  honour,  and  dignity  of  the 
Earldom  of  Sutherland,  as  heir  of  the  body  of  William,  who 
was  Earl  of  Sutherland  in  1275. 

Ordered,  that  this  judgment  be  laid  before  Ids  Majesty  by 
the  Lords  with  white  staves. 
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APPENDIX. 


NOTES  OF  LORD  MANSFIELD'S  SPEECH. 


[These  notes,  which  supply  many  omissions  in  the  preceding  speech,  are  given 
as  taken  from  the  MS.  of  the  late  Robert  Hamilton,  Esq.,  Advocate,  one 
of  the  Principal  Clerks  of  Session,  now  in  the  Library  of  the  Faculty  of 
Advocates.  It  was  deemed  better  to  give  each  set  of  the  notes  separately, 
instead  of  attempting  to  blend  them  into  one.  In  essentials,  both  sets  of 
notes  agree.] 


There  are  three  claimants  to  this  title  and  dignity.  1st,  IMr  Suther- 
land of  Forse,  who  claims  as  heir-male  of  William  Earl  of  Sutherland,  in 
1275  ;  and  there  is  no  doubt  he  is  the  heir-male,  having  clearly  proved 
his  pedigree. 

2cl,  Elizabeth,  the  daughter  and  only  child  of  the  last  Earl  of  Suther- 
land, i.e.,  heir-general  of  Earl  William,  who  lived  in  1275. 

3d,  Sir  Robert  Gordon,  claiming  as  heir-male  of  Adam  Gordon,  who 
Sir  Robert  Gordon  says,  was  created  Earl  of  Sutherland,  upon  a  resig- 
nation of  the  honour  into  the  hands  of  the  Crown,  sometime  between 
June  and  October  1515. 

When  the  petitions  of  these  several  claimants  came  to  be  supported 
by  cases,  and  even  down  to  the  hearing  at  the  bar,  the  dignity  was  con- 
sidered by  all  parties  as  an  ancient  one,  and  of  which  the  limitations 
did  not  appear  ;  the  author  of  Lady  Elizabeth's  case,  not  pleading  as  a 
counsel,  but  delivering  it  as  his  opinion  as  a  judge.  None  of  the  claim- 
ants ever  had  an  idea  of  any  instrument  of  creation.  Sir  Robert 
Gordon  rests  upon  the  presumption  of  law,  that  there  being  no  evidence 
of  the  grant,  the  peerage  must  be  presumed  to  stand  limited  to  heirs-male 
of  the  body  of  the  person  first  ennobled.  Says  Lady  Elizabeth,  I 
answer  this  presumption  by  the  fact,  that  in  1514  the  dignity  actually 
descended  to  a  female. 

The  cases  have  gone  into  a  good  deal  of  learning  and  matter  ;  but  the 
question  comes,  notwithstanding,  to  T)e  the  shortest  and  clearest  case  I 
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ever  saw.  When  neitlier  original  creation  nor  the  limitations  of  a 
peerage  appear,  tlie  presumption  is  to  the  heir-male,  but  always  open  to 
the  heir-female  to  contradict. 

It  is  very  remarkable  that  there  is  no  law  of  peerage  before  the 
Union  ;  not  a  decision  by  the  King,  or  Parliament,  or  Court  of  Session, 
except  one  in  the  case  of  Oliphant,  and  all  agree,  it  was  a  very  bad 
judgment  ;  for  there  the  Court  found,  tliat  the  mere  resignation  into  the 
hands  of  the  Crown  of  a  peerage,  in  favorem,  extinguished  the  dignity, 
leaving  it  to  the  will  of  the  Sovereign  to  revive  the  peerage  or  not,  at 
pleasure,  which  was  certainly  wrong.  The  only  other  question  agitated 
before  the  Union,  touching  peerage,  was  the  Precedency  cause.  The 
judgment  there  was  not  final,  and  the  Court  clearly  proceeded  on  a  mis- 
taken apprehension  that  in  1514  the  heir-male  existed  ;  the  contrary 
now  appears,  and  even  that  there  were  several  families.  Therefore,  the 
judgments  made  in  this  House,  upon  the  several  questions,  which  have 
from  time  to  time  occurred  respecting  the  Peerage  of  Scotland,  are  the 
only  rules  that  can  be  depended  on,  for  guiding  in  competitions  of  this 
nature.  There  is  nothing  in  the  books,  nor  any  thing  quoted  from  them, 
relative  to  peerages,  and  yet  certain  things  are  known — certain  things 
established  by  custom,  particularly  that  dignities  were  originally  terri- 
torial,— that  they  followed  the  estate,  as  we  find  now  in  England  a 
manour  to  have  a  lord  of  the  manour.  The  husband  of  the  wife  having 
a  territorial  dignity  was  seised  thereof  in  coiirtesy.  Another  distinction 
likewise  took  place,  that  these  dignities  went  by  service  to  the  person 
last  seised,  and  thereby  a  sister  of  the  full,  let  in  to  the  exclusion  of  a 
brother  of  the  half-blood.  But  they  have  been  personal  for  centuries, 
the  doctrine  of  service  to  the  person  last  seised  is  exploded  of  course, 
and  the  descent  now  taken  from  the  person  first  ennobled,  I  make 
this  preface  to  show  how  little  positive  evidence  there  is  relative 
to  peerage. 

In  the  Precedency  cause,  the  Court  of  Session  would  not  presume  a 
female  descent.  In  the  case  of  Lovat  in  1729,  the  question  was  taken 
up  in  the  Court  of  Session,  which  certainly  had  no  jurisdiction.  The 
judgment  went  partly  on  a  private  award,  which  gave  the  estate  on  pay- 
ment of  a  sum  of  money  to  Lovat.  It  did  not  go  on  in  consequence  of 
the  investitures  or  limitations  of  the  estate,  but  on  the  presumption  of 
its  being  a  personal  dignity,  and  as  such,  the  original  limitation  in 
favour  of  males.  At  that  time,  politics  and  party  mixed  with  the 
determination.  Lord  Lovat  had  the  countenance  of  the  Duke  of 
Ar^yle,  and  the  heir-general  was  protected  by  the  Duke  of  Roxburgh. 
I  remember  I  talked  that  matter  over  with  Mr  Forbes  and  Mr  Dundas. 
Mr  Forbes  would  have  lost  his  life  to  have  supported  tlie  male  succes- 
sion ;  and  Mr  Dundas  was  no  less  zealous  for  the  female  line.  "When 
Lord  Lovat,  after  the  Rebellion  in  1745,  was  committed  to  the  Tower, 
it  was  matter  of  much  deliberation,  how  he  should  be  proceeded 
ii'Minst. — If  as  a  peer,  he  might  say  he  was  a  commoner  ;— if  as  a  com- 
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moner,  it  was  apprehended  he  might  plead  his  peerage.  I  was  of 
opinion  that  the  true,  solid  ground,  was  the  presumption  for  the  heir- 
male.  Accordingly,  he  was  proceeded  against  as  a  peer,  and  he  never 
thought  proper  to  contradict  it.  Afterwards  came  the  case  of  Cassillis, 
which  was  very  fully  and  deliberately  considered  and  attended  to.  The 
judgment  there  went  on  the  general  ground  that  in  an  ancient  peerage, 
where  neither  instrument  of  creation  nor  limitation  of  the  honour  ap- 
peared, the  legal  presumption  was  in  favour  of  the  heir-male  of  the  body 
of  the  person  first  ennobled  ;  and  in  all  such  cases,  this  presumption 
must  operate  until  the  contrary  appear.  Upon  this  rule  of  construction, 
and  not  upon  the  limitations  of  the  estate,  at  the  time  when  the  family 
was  ennobled,  did  the  judgment  proceed.  It  is  true,  however,  that  the 
investitures  were  mentioned  as  a  circumstance  in  the  scale  for  confirming 
the  general  rule.  There  was  no  difference  of  opinion  respecting  this 
part  of  the  cause.  I  remember,  indeed,  a  noble  Lord,  who  I  don't  see 
here,  was  of  opinion  that  the  charter  1671,  according  to  the  custom  of 
those  days,  carried  the  peerage  and  precedency  with  it  to  the  heir-general . 
The  words  struck  me  ;  but  on  a  more  careful  examination  of  that 
charter,  I  discovered  that  it  bore  reference  to  a  former  one,  dated  in 
1642,  as  containing  every  thing  intended  to  be  granted  by  this  latter 
charter  ;  and  on  looking  at  earlier  charters,  I  saw  it  never  meant  to 
pass,  nor  could  pass,  the  peerage,  being  only  a  private  charter  of  lands, 
without  a  royal  signature,  or  words  applicable  to  a  dignity.  Lord 
Hardwicke,  therefore,  was  of  opinion  that  the  charter  1671  could  not 
carry  the  peerage.  I  was  of  the  same  opinion,  and  after  this  explana- 
tion, if  I  remember  right,  the  noble  Lord,  who  first  thought  other- 
wise, at  last  concurred  in  opinion  with  us.  I  settled  with  Lord 
Hardwicke  the  penning  of  the  judgment,  and  we  settled  it  with  a  view, 
that  it  might  be  a  rule,  so  as  to  exclude  all  future  questions.  It  was 
declared  that  Sir  Thomas  Kennedy  had  a  right  to  the  dignity  of 
Earl  of  Cassillis,  as  heir-male  descended  of  the  body  of  David  the 
first  Earl  of  Cassillis  ;  and  also  to  the  dignity  of  Lord  Kennedy,  as 
heir-male  descended  of  the  body  of  Gilbert  the  first  Lord  Kennedy. 
If  the  peerage  had  been  adjudged  to  Sir  Thomas  Kennedy,  because 
he  was  heir  under  the  original  investitures  of  the  estate,  some 
of  your  Lordships  were  too  well  acquainted  with  my  Lord  Hardwicke's 
accuracy  to  suppose,  that  this  ground  would  not  have  been  stated  in 
the  judgment. 

In  the  case  of  Borthwick,  the  Crown  furnished  the  claimant  with 
money  to  make  good  his  title,  and  he  had  nobody  to  oppose  him.  I 
only  stated  the  chasms  in  his  pedigree,  which  put  it  off  for  a  session. 
The  next  year  he  supplied  his  proofs.  Judgment  went  of  course  for 
him  the  heir-male,  in  consequence  of  the  former  judgment  in  the  case  of 
Cassillis  ;  and  no  regard  whatever  was  had  to  investitures. 

All  the  laws  of  peerage  are  since  Queen  Elizabeth ;  many  since  the 
Revolution  ;   and   some    in   my  own   time.     I  am  very  glad  to  find. 
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that  upon  the  nice  discussion  in  this  case,  the  judgment  of  Cassillis 
seems  to  stand  on  solid  ground  ;  and  to  have  received  additional 
strength  from  the  thorough  investigation  wliich  has  been  here  made 
into  the  limitation  and  descent  of  ancient  peerages  ;  insomuch,  that 
I  am  now  infinitely  more  convinced  of  the  propriety  and  justice  of 
that  judgment. 

It  now  conies  out,  that  this  Peerage  of  Sutherland  is  the  only  one  sub- 
.sisting  at  this  day,  which  was  created  prior  to  1274.  That  nine-tenths 
of  those  since  are  limited  to  heirs-male.  Twenty  out  of  twenty-live 
limitations  unknown  are  admitted  to  have  gone  to  heirs-male.  What 
comes  out  by  going  farther  back  does  not  satisfy  me,  that  these  more 
ancient  dignities  did  not  go  to  heirs-male.  Whenever  the  Lord  of 
an  estate  had  an  only  daughter,  he  applied  to  the  Crown,  and  the 
Crown  gave  it  to  heirs-general,  notwithstanding  the  original  limita- 
tion might  be,  and  probably  was,  to  heirs-male.  Nine  of  them  appear 
in  this  case,  and  yet  the  probability  is,  that  the  original  limitation  was 
to  males. 

Before  the  reign  of  James  I.  of  Scotland,  that  is,  about  the  1424,  most 
of  the  original  creations  are  to  heirs-male.  It  appears  from  a  book,  the 
author  of  which  (Lord  Kames)  deserves  well  of  the  republic  of  letters, 
that  the  Earldom  of  Murray,  in  1305,  was  granted  to  Randolph  and  his 
heirs-male.  Another,  Carrick,  in  1270 — Earldom  of  Wigton  the  same 
limitations  in  1341 — Fife  in  1362 — and  Monteith  in  1427 — all  to  heirs- 
male.  The  Earldom  of  Eoss  stands  in  a  particular  situation.  The  first 
limitation  is  to  heirs-male,  but  with  a  remainder  over  to  heirs-general. 
It  was  very  unnecessary  to  go  over  this  ground,  were  it  not  to  show,  that 
all  these  old  instances  strengthen  this  general  presumption  founded  on 
law  and  truth,  that  in  ever}'  original  grant  or  constitution  of  a  dignity, 
the  first  limitation  was  to  heirs-male.  If  a  contrary  presumption  was 
to  take  place,  many  claims  would  start  up.  In  England,  whenever  a 
peerage  went  to  co-heirs,  it  was  in  abeyance,  and  optional  for  the  Crown 
to  revive  it.  I  take  by  analogy  in  such  a  case,  it  went  in  Scotland  to 
the  eldest  female. 

But  to  return  to  the  only  question  in  this  cause,  whether  Adam 
Gordon  in  1515  was  created  Earl  of  Sutherland  or  not  ?  I  have  always 
been  of  the  same  opinion,  as  some  of  your  Lordships  know.  I  never 
saw  a  clearer  or  a  plainer  case.  It  is  now  established  that  there  existed 
at  this  period  several  male  descendants  of  the  body  of  William  Earl  of 
Sutherland,  who  lived  in  1274.  For  besides  Sutherland  of  Forse,  Lord 
Duffus's  family,  and  other  branches  which  had  come  of  tlie  same  stock 
at  later  periods,  were  living.  The  fact  is  agreed,  that  Elizabeth  took 
the  estate  by  descent,  as  heir  to  her  brother ;  and  that  through  her  it 
transmitted  to  the  succeeding  heirs  totally  unconnected  with  any  right 
flowing  from  her  husband  Adam.  She  is  likewise  found  in  possession 
of  the  dignity.  Both  have  gone  together  in  her  descendants  for  up- 
wards of  250  years.     The  estate,  Sir  Robert  Gordon   admits,  is  lior 
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right ;  and  liis  only  ground  for  separating  the  dignity  is  an  assumed 
presumption,  that  there  must  have  been  a  creation  of  her  hiisband.  But 
why  ?  I  lay  out  of  the  case  the  service  1514,  and  infeftment  1515.  The 
same  observation  occurs  on  that  of  her  brother's  service  to  his  father ; 
and  in  other  instances,  the  service  of  her  own  grandson ;  in  neither  of 
which  is  the  title  of  Earl  given.  The  amount  of  all  the  other  proofs 
is,  that  Adam  Gordon  was  called  Earl  of  Sutherland.  He  certainly  took 
it,  according  to  the  notions  which  then  prevailed,  (rightfully  or  wrong- 
fully,) by  his  wife. 

In  both  kingdoms,  personal  honour  came  in  place  of  territorial.  They 
assimilated  by  degrees — one  crept  imperceptibly  on  the  other.  Some 
peers  of  this  House  were  made  Earls  of  a  county — keeping  the  idea  by 
analogy — but  still  as  personal  honours,  the  territorial  being  worn  out. 
In  territorial  dignities,  the  husband  took  by  the  cotirtcsy.  At  the 
coronation  of  Kichard  II.,  the  Duke  of  Lancaster  claimed  to  act  as 
tenant  by  the  courtesy.  In  the  reign  of  Henry  VI.,  the  Earl  of  Salisbury 
claimed  on  the  death  of  the  Countess  of  Salisbury  without  issue.  It 
comes  down  to  the  reign  of  Elizabeth,  as  appears  from  Collins.  It  was 
only  abolished  in  her  reign,  but  it  was  as  certainly  held  before  as  law. 
There  are  many  instances  in  Scotland  of  the  tenants  by  the  courtesy 
before  1514.  Adam  Gordon  could  not  be  created  without  a  resignation 
— a  resignation  from  whom  ?  one  of  the  counsel  put  it  from  Alexander 
a  bastard — till  this  came — how  comes  he  to  have  anything  to  say  ?  His 
right  [to  succeed]  to  John — quite  an  imagination  to  set  him  up.  The 
second  counsel  did  not  care  to  meddle  with  him,  but  put  it  on  John's 
resignation — Impossible — there  was  then  no  King — there  could  be  no 
resignation  executed  after  the  resignee's  death.  The  tradition  and 
sense  of  the  family  that  the  dignity  went  to  Elizabeth  is  very  strong. 
No  argument  or  presumption  can  arise  from  the  entries  in  Parliament. 
They  were  marked  as  they  entered,  but  in  1606,  there  issued  a  commis- 
sion for  ranking  the  nobility,  and  how  does  this  stand  1  The  Peerage 
of  Sutherland,  though  not  far  enough  back,  is  ranked,  as  in  respect  of 
the  old  peerage  ;  taking  place  of  ten  others,  which,  upon  the  supposition 
of  a  new  creation,  must  have  preceded  it.  There  could  not  be  a  new 
creation.  In  1630,  the  family  entered  a  protestation,  complaining  that 
they  were  not  carried  further  back.  In  1630,  Sir  Robert  Gordon's  own 
ancestor  wrote  a  book,  wherein  he  mentions  it  as  having  come  to 
Elizabeth.*  This  being  the  case,  it  is  quite  impossible  to  doubt  that  it 
did  so — nor  will  a  proof  or  presumption  to  the  contrary  be  now  endured 
or  let  in  :  and  as  there  is  no  doubt,  that  women  were  capable  to  take  it, 
it  is  a  clear  answer  to  the  presumption  relied  on  by  Sir  Robert  Gordon. 

*  Ferrerius,  however,  aflRrms  that  Adam  Gordon  was  created  Earl  of 
Sutherland.  His  words  are — "Adamum  secundo  genitum  dominium  de 
Aboyne  instituit,  cui  postea  per  nuptias  Elizabetham  Sutherlandie  hseredem 
junxit  matrimonio,  qua  de  re  Comes  Sutherlandise  deinceps  creatur." 
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In  this  state  of  the  laws,  I  am  extrenifly  clear,  an<l  have  always  heen  of 
the  .same  mind. 

A  doubt  lia.s  ari.seu  out  of  the  original  case  of  Lady  Elizabeth,  Avhich 
has  given  me  much  trouble.  It  is  contended  that  the  charter  1601, 
which  grants  the  whole  earldom,  changing  the  holding  from  ward  to 
flit,  limits  the  honours  as  well  as  the  estate  to  heirs-male.  This  plea  is 
grounded  on  the  principles  maintained,  and  the  facts  stated  in  the  addi- 
tional case  of  La<ly  Elizabeth,  fur  showing  that  dignities  were  originally 
territorial,  and  transmitted  by  charters  along  with  the  lands.  It  was 
first  struck  out  at  the  bar  by  the  Lord  Advocate,  and  argued  very  ably 
by  him,  particularly  in  reply  ;  and  it  is  impossible,  upon  the  doctrine 
of  Lady  Elizabeth's  additional  case,  not  to  give  judgment  against  her. 
For  if  her  doctrine  is  right,  the  charter  1601  carried  the  peerage.  No 
answer  was  given  to  it  by  Sir  Adam  Fergusson,  only  that  it  was  too 
modern ;  but  he  could  not  fix  where  to  draw  the  line.  Your  Lord- 
sliips  will  take  great  care,  and  consider  it  deliberately.  Since  the 
hearing,  I  sent  to  both  sides  to  inquire  whether  there  existed  a 
resignation  of  an  honour  separate  from  the  land,  either  in  the 
same  instrument,  or  in  a  separate  instrument.  None  can  be  pro- 
duced. Letters  patent  1488  don't  affect  the  ancient  earldoms.  There 
are  tv:o  instances  decisive  against  Lady  Elizabeth,  on  the  foun- 
dation that  the  charter  1601  is  a  good  conveyance.  Boyd,  in 
1591,  where  it  is  said,  in  the  adtlitional  case,  that  the  honour  de- 
scended to  the  heir-male,  because  of  the  resignation  of  the  barony. 
"  Dominhim  et  baroniam  h(e7-('dib}(s  masciilis  ratione  talU(e.^'  And 
in  the  Peerage  of  Moray,  1611,  ten  years  after  the  charter  1601,  the 
same  argument  occurs.  I  employed  a  good  deal  of  thought  on  this 
matter,  talked  witli  the  noble  Lord  hereon  within  these  two  days,  and 
doubted  whether  we  should  not  allow  the  counsel  to  speak  to  it.  With 
all  due  deference  to  the  author  of  the  case,  I  am  now  satisfied  there  is 
no  foundation  for  his  territorial  principle.  It  certaiidy  does  not  now 
exist,  and  no  man  living  can  say  when  it  did.  It  clearly  must  have 
ceased  before  1214,  when  lands  came  in  coinmercio,  and  adjudication 
went  against  them.  When  the  comitates  did  not  carry  the  honour, 
a  charter  ought  to  be  held  only  a  conveyance  of  the  estate.  I  am 
now  satisfied  no  inconvenience  can  arise  from  the  negative  of  this 
hypothesis.  It  only  supports  the  presumption  of  male  succes- 
sion. I  thought  it  proper  to  mention  this  solution,  but  if  your 
Lordships  are  any  ways  doubtful,  you  would  choose  to  hear  counsel 
upon  it. 

I  would  propose  to  your  Lordships  to  come  to  an  opinion.  \st,  The 
title,  honour,  and  dignity  of  the  Earldoni  of  Sutherland,  descended 
to  Elizabeth,  the  wife  of  Adam  Gordon,  upon  the  death  of  her 
brother,  John  Earl  of  Sutherland,  without  issue,  iu  1514,  as  heir 
of  the  body  of  William,  who  was  Earl  of  Sutherland  in  1275,  was 
assumed   by    the    h\isl)and    in    her   right  —  and    from   her  descended 
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to  the  heirs-male,  who  were  also  heirs  of  her  body,  clown  to  the 
death  of  the  last  Earl  of  Sutherland  in  1766,  without  any  objection 
on  the  part  of  the  male  line  of  the  said  William. 

2d,  That  none  of  the  charters  produced  affect  the  title,  honour,  and 
dignity  of  the  Earl  of  Sutherland,  but  ojierate  as  conveyances  of  tlie 
estate  only. 

3d,  That  the  claimant,  Elizabeth  Sutherland,  has  a  right  to  the  title, 
honour,  and  dignity  of  the  Earldom  of  Sutherland,  as  heir  of  tlie  body 
of  William,  who  was  Earl  of  Sutherland  in  1275. 


III. 


BARONY  OF  SPYNIE— 1785. 

[For  a  long  and  very  able  article  on  this  case,  exposing  the 
glarmg  misconceptions,  contradictions,  and  misrepresentations 
of  Lord  Mansfield,  vide  "Riddell's  Inquiry  into  the  Law  and 
Practice  in  Scottish  Peerages,  before,  and  after  the  Union," 
jmffes  654  to  707.     Eduiburgh,  1842.] 


Ai;EXANDER  Lindsay,  a  younger  son  of  David,  Earl  of  Craw- 
ford, was  a  great  favourite  of  King  James  YL,  and  held  the 
offices  of  Vice-Chamberlain  and  Gentlemanof  the  Bed  Chamber. 
He  attended  his  Majesty  to  Norway  in  November  1589,  and 
made  considerable  pecuniary  advances  to  his  royal  master  on 
that  occasion.  He  married  Lady  Jane  Lyon,  Countess- 
Dowager  of  Angus,  and  the  King  previously  condescended 
to  solicit  her  hand  for  his  favourite,  and  addressed  a  letter, 
under  his  own  hand,  to  her,  in  which  he  urges  the  lady  to 
listen  favourably  to  her  lover,  and  promises  to  take  them 
both  under  his  especial  protection.* 

In  1590  his  Majesty  raised  Mr.  Lindsay  to  the  Peerage  by 
the  title  of  Lord  Spynie.  The  only  existing  writing  to  which 
this  creation  is  referable  is  a  Crown  charter,  dated  the  6th 
of  May  of  that  year,  by  which  the  lands,  lordship,  and  barony 
of  Spynie,  and  various  other  lands  in  the  counties  of  Elgin, 
Inverness,  and  Banff,  formerly  the  possessions  of  the  Bishop 
of  Moray,  are  convej^ed  to  the  grantee.  Ids  heirs  and  assigns. 
These  estates  were  erected  into  the  Barony  of  Spynie,  and 

*  A  fac-simile  of  this  singular  document  will  be  found  in  the  "  Ab- 
botsford  Miscelhxny,"  4to,  Edinburgh,  1837.  The  original  is  preserved 
amongst  the  Balfour  MSS.  in  the  Library  of  the  Faculty  of  Advocates, 
Edinburgh. 
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thereafter  follows  this  clause  :  —  "  Daudo,  conccdencloquc 
dicto  Magistro  Alexandre,  suis  predict  is,  Titukim,  Houorem, 
Ordinem,  et  Statum  libeH  Baronis,  qui  nunc  et  imper- 
petaum  JBarones  de  Spyn'ie  nuncujiahuntiir." 

The  "  Tenendas  "  clause  is  iu  these  words  : — "  Tenendas 
et  Habendas  totas  et  integras  terras  et  BaroDiam  de  Spyne 
nuper  (ut  dictum  est)  erectam  comprehendend.  particulariter 
oinues  et  singulas  prenomiuatas  terras,  dominia  etbaronias,&c. 
prefato  Magistro  Alexandre  Lindsay,  heredibus  suis  et  assig- 
natis,  in  feodo  et  hercditate,  liberaque  baronia  imperpetuum." 

Lord  Spynie  sat  and  voted  in  the  first  Parliament  sum- 
moned after  his  creation,  and  obtained  a  Parliamentary 
ratification  of  the  CroAvn  grant  iu  his  favour.*  In  this  act 
the  charter  is  engrossed  at  full  length,  and  is  confirmed  in 
every  respect,  and  of  new  "  gevis,  grantis,  and  disponis  to  the 
said  Alexander,  Lord  of  Spyne,  and  Dame  Jane  Lyoun, 
Countes  of  Angus,  his  spous,  the  langest  levar  of  thame  tua 
in  coniunctlie,  and  to  the  aires  laufullie  gottin  or  to  he  gottin 
betutx  thame,  quilkis  failzeing,  to  the  narrest  and  lauchfull 
airis  inaill  of  the  said  Alexander  quhatsumevir  and  thair 
assignais,  heritablie,  all  and  sindrie,"  &c.  "  To  be  all  unitit, 
annexit,  and  incorporat,  lyk  as  our  souverane  Lord,  with 
ausie  foirsaid,  unitis,  annexis,  creattis,  and  incorporatis  the 
samen  in  ane  temporall  Lordschip  and  Baronie,  callit  and  to 
be  callit  in  all  tymis  cumming  the  said  Lordschip  and 
Baronie  of  Spynie  :  and  gevis  and  grantis  to  the  said  Alex- 
ander Lord  of  Spynie  and  his  foirsaidis,  the  Honor, 
Estate,  Dignity,  and  Preeminence  of  ane  frie  Lord  of 
Parliament,  to  be  intitulat  Lords  of  Spynie  in  all  tyme 
cumming,  with  all  privilegis  belangiug  thereto :  To  be 
haldin  of  our  souerane  Lord  and  his  successors  in  frie 
heritage,  and  in  ane  frie  temporal  Lordschip,  Baronie,  and 
Regalitie  for  ever." 

This  act  was  followed  by  a  Crown  charter,  date^l  17th 
April  1593,  wdth  the  same  destination,  conveying  the  barony, 
and  especially  giving  and  granting  to  Alexander  Lord  of 
Spynie,  "  suisque  heredibus  et  assignatis  supra  lecitatis,"  the 
title,  honour,  order,  and  status  of  a  free  Baron  and  Lord  of 
*  TlDiiisun's  Acts  of  Pailiamcnt,  2.1  vol.  \\  650. 
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Paiiiameut,  who   should    be   styled   and   entituled  Lord  of 
Spyiiie  in  all  time  to  come. 

Alexander,  first  Lord  of  Spynie,  died  in  1607,  and  was 
succeeded  by  his  son  Alexander,  then  an  infant,  who  in  1G21 
was  served  heir  to  his  father,  and  thereafter  was  infeft  in  the 
estates. 

It  appears  that  a  Crown  charter  was  passed  on  the  26th  of 
July  1621  in  favour  of  the  second  Peer,  by  which  in  the 
outset  his  Majesty  gave  and  disponed  to  his  Lordship,  and 
kis  heirs-')nale  and  assigns  whatsoever,  the  lands  of  Bally- 
sack,  &c.  as  also  various  patronages  of  churches,  unnecessary 
here  to  enumerate.  These  lands  and  patronages  are  stated 
to  have  belonged  to  Alexander  Lord  Spynie,  Sir  John  Scrym- 
geor  of  Dudhope,  Knight,  James  Tweedy  of  Drummelzier, 
James  Harper,  and  David  Mitchell,  merchant-burgesses  of 
the  city  of  Edinburgh,  and  to  have  been  resigned  in  the 
hands  of  the  Crown  for  new  infeftment,  "  consanguineo 
Alexandre  Domino  Spynie,  heredibus  suis  mascuUs  et 
assiynatis.'' 

These  lands  and  patronages  are  distinct  from  those 
originally  erected  into  the  Barony  of  Spynie,  and  were 
intended  to  be  substituted  in  their  place,  as  will  be  seen 
from  the  following  clause,  by  which  a  new  destination  is 
apparently  given  to  the  descent  both  of  titles  and  estates. 
It  may  be  here  as  well  to  remark,  that  there  never  appears 
to  have  been  any  resignation  of  the  honours  of  Spynie  in 
the  hands  of  the  Crown  by  the  second  Baron — unquestion- 
ably a  valid  mode  of  changing  the  order  of  succession — but, 
on  the  contrary,  there  was  merely  a  new  creation,  with  a 
different  remainder,  "without  any  other  attempt  at  destroying 
the  original  substitution. 

"  Prseterea,  nos  considerantes,  quod  nos  ex  nostra  speciali- 
bus  gratia  et  favore,  erga  dictum  quondam  Alexandrum 
Dominum  Spynie,  patrem  dicti  nostri  prgedelicti  consauguinei, 
Alexandri,  nunc  Domini  de  Spynie,  gesto  ....  die  mensis 
....  Anno  Domini  Millesimo  ....  fecimus  et  creavimus 
dictum  quondam  Alexandrum  Dominum  Spynie  tempo- 
raleni  Dominum,  ac  dedimus  et  disposuimus  dicto  quondam 
Alexandre    Domino    Spynie,    totas    et   integras   temporales 


88  SCOTISH  PEERAGE  CLAIMS. 

terras  et  Episcopatus  dc  Murray,  qua3  in  unum  liberuni 
dominium  et  baroniam,  Dominium  de  Spynie  nuncupat.,  unita 
fuerunt,  et  quod  postca,  nos,  episcopos  ad  suam  integritatem 
restaurare  determinati,  dictus  quondam  Alexander,  Dominus 
Spynie,  nostro  mandato,  suum  jus  et  titulum  integrarum 
terrarum  et  ecclesiarum  ad  patrimoniam  dicti  Episcopatus 
de  Murray,  pertinen.,  voluntarie  ronunciavat  et  extradonavit, 
ac  nos  volentes  quod  sicuti  titulus,  honor  et  dignitas,  dicti 
Dominii  de  Spynie  ad  dictum  nostrum  prgedilectum  consan- 
giiineum  Alexandrum  nunc  Domiuum  Sp}Tiie  pertinent,  ac 
cum  ipso  et  successoribus  suis  remanent,  ita  etiam  una  pars 
teiTarum  et  status  de  praesenti  ad  dictum  nostrum  prse- 
dilectum  consanguineum,  Alexandnim,  Dominum  Spynie, 
pertinen.  nomine  dicti  Dominii  de  Spynie  in  perpetuum 
gaudebit  Igitur,  nos,  cum  avisamento  et  consensu  praedicto, 
ordinavimus  et  ordinamus  prsedict.  villam  et  terras  de 
Ballysack,  cum  maneriei  loco  et  fortalicio  earundem,  terras 
maneriei,  locum  et  fortaliciiim  de  Spynie  nuncupand.  Et 
similiter,  nos,  cum  avisamento  et  consensu  praescript.  de  novo 
fecimus,  univimus,  annexavimus,  creavimus,  et  incorporavi- 
mus,  tenoreque  praesentis  cartse  nostras,  facimus,  unimus, 
annexamus,  creamus  et  incoi-poramus,  Omnes  et  Singulas 
terras,  aliaque  prescript.,  cum  manerierum  locis,  fortaliciis, 
domibus,  ediiiciis,  hortis,  pomariis,  molendenis,  multuris, 
tenentibus,  tenandriis  libere  tenentium,  servitiis,  partibus^ 
pendiculis  et  hujusmodi  pertinen.,  cum  advocatione,  dona- 
tione,  et  jure  patrouatus  beneficiarum  dignitatum,  aliorumque 
supra  mentionat.,  et  omnibus  privilegiis,  communitatibus, 
casualitatibus,  proficuis,  et  divoriis  iisdem  spectan.  et  per- 
tinen. in  uimm  integrum  et  liberum  Dominium  et  Baroniam 
nunc  et  omni  tempore  a  future.  Dominium  et  Baroniam  de 
Spynie  nuncupand.  ordinaud.  praedict.  maneriei  locum  et 
fortalicium  autiipitus  nuncupat.  maneriei  locum  et  fortalicium 
de  Ballysack,  et  nunc  et  omni  tempore  a  futuro,  maneriei 
locum  et  fortalicium  de  Spynie  nuncupand.  principale  fore 
mes.suagium  dicti  dominii  de  baroniae :  ac  volumus  et  cou- 
cedimus  et  pro  nobis  et  successoribus  nostris,  decernimus  et 
ordinamus,  quod  dictus  noster  consauguineus,  Alexander 
Dominus   de    Spynie,  sa'iqae  antedicti,   praedicto    titule   it 
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ordine  dignitatis  dicti  dominii  de  Spynie,  [fruentur?]  cum 
omnibus  lionoribus,  dignitatibus,  prerogativis  et  preeminentiis 
eisdem  spectan.,  secundum  tenorem  infeoffamenti  dido 
quond.  suo  patri  desuper  confect.  ac  secundum  dicti  quond. 
sui  pcdris  creationem,  in  temporalem  Dominium,  tempore 
pvcGscripto." 

Alexander,  the  second  Lord  Spynie,  married  Lady  Margaret 
Hay,  daughter  of  George,  first  Earl  of  Kinnoul,  and  by  her 
had  Alexander,  who  married,  but  predeceased  his  father 
without  issue,  George,  who  succeeded  him,  and  two  daughters, 
Margaret  and  Anne. 

George,  the  third  Lord,  suffered  both  in  his  property  and 
person  during  the  Usurpation  on  account  of  his  loyalty.  He 
was  long  confined  in  the  Tower  of  London ;  liis  estates  were 
forfeited ;  he  was  excepted  in  Cromwell's  Act  of  Indemnity 
in  1654,  and  he  was  obliged  to  pay  a  large  fine  to  the 
Protector  for  a  reversal  of  the  forfeiture,  whereby  he  in- 
curred very  heavy  debts,  and  his  estates  were  sold  or 
carried  off  by  his  creditors  in  his  lifetime.  He  died  insolvent 
in  1671,  without  issue,  and  his  testament  was  confirmed  by 
his  brother's  widow,  Jane  Lindsay,  as  executrix-creditrix. 

His  sister,  Margaret  Fullarton,  married  William  Fullarton 
of  Fullarton,  Esq.,  in  the  county  of  Perth,  but  she  did  not 
assume  the  honours  ;  and  although  the  Peerage  was  included 
in  the  Parliament  roll  made  up  at  the  Union,  and  was 
regularly  called  along  with  the  other  Peerages  at  elections, 
no  attemi^t  was  made  by  the  heirs  of  this  lady  to  vote,  or  to 
claim  the  dignity,  until  the  year  1785,  when  a  petition  was 
presented  to  the  King  on  behalf  of  William  Fullarton,  Esq., 
great-great-grandchild  of  the  Honourable  Margaret  Lindsay, 
claiming  the  honours  as  heir-general  of  the  marriage  between 
Alexander,  first  Lord  Spynie,  and  Jane,  Countess  of  Angus. 
This  petition  was  referred  to  the  House  of  Peers,  and  by 
their  Lordships,  1st  March  thereafter,  again  referred  to  a 
Committee  of  Privileges. 

In  the  case  lodged  for  the  claimant  he  maintained,  that  by 
the  original  creation  the  honours  were  destined  to  the  heirs- 
general  of  the  marriage,  and  that  the  charter  1621,  by  which  a 
limitation  to  heirs-male  was  introduced,  could  not  affect  the 
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previous  creation,  more  especially  as  there  was  no  resignation 
of  the  honours.  That  the  charter  1G21,  moreover,  proceeded 
upon  a  mistake  as  to  the  former  limitation  of  the  lands,  con- 
tained no  resignation  of  the  honours,  and  pointedly  refeiTed 
to  the  original  creation  as  to  the  enjoyment  of  them. 

That  the  charter  1593  must  be  the  rule  of  succession  to 
the  honours,  and  that  the  claimant's  right  as  heir-general 
by  virtue  thereof  was  strengthened  by  the  charter  1621, 
which  referred  to  the  previous  infeftment.  In  regard  to  the 
long  silence  in  claiming  the  dignity,  the  claimant  stated  that 
the  family  difficulties  made  it  inconvenient  previously  to 
assume  the  title,  and  that  it  was  therefore  allowed  to  remain 
dormant,  as  there  was  no  prescription  in  peerage  matters. 

Upon  hearing  counsel  for  the  claimant,  and  the  Lord 
Advocate  for  the  Crown,  it  was,  15th  April,  1785,  "  Resolved, 
That  it  is  the  opinion  of  this  Committee,  that  although  the 
original  creation  of  the  title,  honour,  dignity,  and  Peerage  of 
Spynie  has  not  been  shown,  yet  it  sufficiently  appears  from 
the  act  of  ratification  1592,  the  charter  1593,  and  the  charter 
1G21,  that  the  descent  was  limited  to  the  heirs-male  of 
Alexander  Lord  Spyuie,  consequently  that  the  claimant  has 
no  right  to  the  said  peerage." 

Which  report  was  agreed  to  by  the  House. 
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APPENDIX. 


NOTES  OF  LORD  MANSFIELD'S  SPEECH. 

[Tlie  following  .soinewliat  imperfect  notes  of  tlie  s})eecli  of  Lord 
Manstield  are  preserved  in  tlie  cliarter-cliest  of  the  present 
representative  of  the  nol)le  family  of  Spynie,  together  with  the 
important  observations  of  Lord  llailes  on  the  judgment.] 

15th  April  1785. 

The  claimant  founded  on  charter  1590  by  petition  and 
case — now  admitted  that  this  charter  has  nothing  to  do  with 
Peerage.  No  other  instrument  of  original  creation  appears. 
Act  1592  refers  to  a  peerage  existing — charter  1593  does  the 
same — charter  1621  does  the  same — none  of  them  original. 

Honour  created  by  belting,  without  writing  or  mention 
of  descent.  Lord  Spynie  sat  in  Parliament  before  Act  of 
Ratification. 

His  Lordship  referred  to  the  act  1592,  c.  121,  respecting 
belting.  Wherever  limitation  of  a  Peerage  does  not  appear, 
established  rule  now  fixed  and  settled,  that  presumption  is  in 
favour  of  heii's-male  of  the  body.  So  decided  in  case  of 
Cassillis,  and  anxiously  adhered  to  ever  since.  In  Sutherland 
case  the  contrary  rule  of  descent  proved. 

Principle  here  is  descent  to  heirs-male,  but  does  not  rest 
here.  Instruments  produced  taken  to  heirs-male. — Act  1592, 
and  charters  1593  and  1621. 

Highly  improbable  title  should  in  this  manner  go  to  a 
daughter.     Niece  disinherit  her  uncle. 

Several  grants  appear  to  father  and  son.     All  to  males.* 

*  The  Crown  gave  in  evidence  a  charter  to  the  first  Lord  of  the 
lauds  of  Burnsyde,  dated  in  February  1606,  in  which  the  destination 
was,  "  Heredihus  suis  masculis  et  assignatis  quibuscun(pie."  Three 
charters  to  the  second  Lord,  all  dated  after  the  charter  1621,  in  which 
the  lands  were  limited  to  the  heirs-male  of  the  body.  The  first  (March 
1623)  was  of  the  lands  of  Carrcstoun,  the  second  (April  1624)  of  the 
Dominical  lands   of  Leyis,  and  the  third  (January  1631)  of  the  lands 
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No  pretence  for  a  new  creation. 

By  1G21  no  variation  intended  either  to  lands  or  honours. 
Then  only  one  son. 

New  lauds  to  be  added,  and  then  general  words  extend- 
ing to  the  honour  new  lands.     Expressly  to  the  heirs-male. 

II. 

RE]N[ARKS  V>Y  LOED  IIAILES  OX  THE  DECISION. 

The  difficulty  arising  from  the  charter  1621  is  certainly 
very  great,  and  it  might  warrant  the  judgment. 

Still  the  case  is  not  clear,  Alexander  Lindsay  could  not 
have  been  made  a  Peer  of  Parliament  by  heltiay,  or  invest- 
ing with  a  belt  and  sword,  between  1590  and  lo92.  That 
ceremony  was  perfonned  in  Parliament,  if  I  mistake  not, 
and  was  a  public  notification  of  the  King's  pleasure  in 
making  a  Peer,  the  same  in  eftect  and  different  in  form  from 
letters  patent.  I  say  he  could  not  have  been  belted  between 
1590  and  1592,  for  there  was  no  Parliament  either  in  the 
year  1590  or  1591.  Tlie  illustration  from  the  case  of  Doug- 
las Lord  Belhaven  is  nothiug  to  the  purpose  ;  he  was  belted 
not  about  that  time,  but  forty  years  after,  in  the  first  Parlia- 
ment of  Charles  the  First.  As  I  take  it,  the  grant  1590,  and 
act  of  Parliament  1592,  and  what  followed  upon  it,  was  all 
that  Alexander  Lindsay  had  by  way  of  patent.  The  desti- 
nation is  singular  enough,  but  that  may  be  accounted  for  in 
tills  way : — The  King  meant  to  favour  the  children  of  the 
Countess  of  Angus,  male  or  female,  but  he  would  not  give 
the  temporal  Lordship  to  any  other  female  descendants  of 
Alexander  Lindsay.  The  silence  of  Lord  Spynie's  niece  is 
nothing  to  the  purpose ;  it  would  have  been  silly  in  her 
to  have  assumed  a  title  which  in  those  days  did  not  so  nuich 
as  secure  the  person  of  a  Peer  when  there  was  no  estate  to 
take  along  with  it.  The  title  of  Somcrville  was  laid  aside  in 
the  last  and  during  part  of  this  century  for  the  very  same 
reason. 

and  Barony  of  Fineven.  It  is  to  these  grants,  ]>rolial>ly,  that  Lonl 
Mansfiehl  alhules.  What  he  means  by  sayinj,'  tliat  the  charter  1590  had 
nothinf:;  to  do  with  the  Peera-^e  is  not  verv  intenigiblo. 


IV. 
EARLDOM  OF  GLENCAIRN— 1797. 

[For  tlie  strange  misrepresentations,  irrelevant  doctrine,  and.  lax 
jDrocedure  of  Lord  Loughborough  (afterwards  Earl  of  Rosslyn) 
in  this  case,  vide  "  Riddell's  Inquiry  into  the  Law  and  Practice 
in  Scottish  Peerages,  before,  and  after  the  Union,"  pages  819 
to  833.     Edinburgh,  1842.] 

James  the  Third,  by  charter  under  the  Great  Seal  of 
Scotland,  dated  at  Edinburgh,  28th  of  May  1488,  created 
Alexander,  therein  designed  Alexander  Earl  of  Glencairn  and 
Lord  Kilmaurs,  an  Earl.  The  words  used  are,  "  facimus  et 
creamus  eundem  nostrum  consanguineum  Comitem  in  exalta- 
tionem  sui  honoris,  perpetuis  futuris  temporibus  Comitem  de 
Glencairn  et  Dominura  de  Kilmawris  nuncupand."  In  support 
of  this  honour,  bis  Majesty,  by  the  same  deed  granted  the 
thirty  pound  land  of  ])rumrnond,  and  ten  pound  land  of 
Duchray,  in  the  Earldom  of  Lennox  and  County  of  Stirling, 
to  be  held  by  his  Lordship,  and  Jih  heirs,  of  the  King,  and  his 
heirs  and  successors  for  ever. 

Prior  to  his  elevation  to  the  Earldom,  Lord  Glencairn  had 
the  title  of  Lord  Kilmaurs,  the  consequence  of  which  was, 
that  after  his  death,  at  the  battle  of  Sauchie-burn,  in  June 
1488,  his  son  Robert  was  enabled  to  retain  the  barony, 
although  the  Earldom  was  as  a  new  dignity  granted  since 
the  2d  of  February  preceding  the  creation,  annulled  after 
the  Accession  of  King  James  IV.,  by  proclamation  issued 
at  Scone,  and  thereafter  (0th  October  1488)  ratified  by 
Parliament. 

Cuthbert,  the  son  of  Robert,  and  grandson  of  Alexander, 
had  the  title  of  Glencairn  recognised  by  the  Crown  as  existing 
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in  his  person,  and  the  honour  descended  in  a  direct  male-lino 
from  father  to  son,  till  it  came  to  William  the  ninth  (or,  if 
Robert,  Earl  Cuthbert's  father,  be  excluded,  the  eighth)  Earl 
of  Gleucairn. 

This  Lord  having  great  political  influence,  obtained  letters 
patent,  dated  at  the  Palace  of  Oatlands,  (21st  day  of  July 
1G39,)  which  referred  to  and  confirmed  the  grant  in  favour 
of  Earl  Alexander,  and  the  enjoyment  of  the  honour  by  his 
descendants.  "Volumus  et  concedimus,  ct  pro  nobis  et 
successoribus  nostris  decerninius  ct  declaramus,  quod  hrec 
presens  nostra  generalis  ratificatio  est,  et  erit,  tarn  valida, 
efficax  et  sufficiens,  ac  si  pr£edicta3  literre  paten tes  de  verbo 
in  verbum  presentibus  insererentur,  quocirca,  nos  dispen- 
savimus  tenoreque  presentium  dispensamus,  nunc  et  in 
perpetuum.  Preterea  volumus,  et  concedimus,  ac  pro  nobis 
et  successoribus  nostris,  decernimus  et  declaramus,  quod 
proefatse  literas  patentes  factse  et  concessre  per  dictum  quon- 
dam Jacobum  Tertium,  Scotorum  Rcgem,  dicto  quondam 
Alexandro  Comiti  de  Glencairn,  et  haec  presens  nostra 
ratificatio  earundem,  sunt  et  erunt,  validura,  perfectum  ct 
sufficiens  jus  et  titulus,  unde  prpefatus  Willielmus  nunc 
Comes  de  Glencairne,  heredes  sui  et  successores,  omni  tem- 
pore future,  libere,  quiete,  et  pacifice,  prefatis  honore  et 
dignitate  Comitis  secundum  validitatem  predictarum  liter- 
arum  patentium  fruentur  et  gaudebunt." 

Earl  William  was  succeeded  by  his  eldest  son  Alexander, 
who  died  2Gth  May  1670,  leaving  by  his  wife,  a  daughter  of 
Sir  William  Stewart  of  Kirkhill,  one  child.  Lady  Margaret, 
who  married  John,  sixth  Earl  of  Lauderdale,  and  died  in 
1740. 

The  dignity  was,  however,  assumed  by  John,  second  son 
of  Earl  William,  who  sat  in  Parliament,  and  was  uniformly 
recosrnised  as  Earl  of  Glencairn.  He  died  on  the  14th 
December  1703,  and  was  succeeded  by  his  only  son,  WilUam 
the  twelfth  Earl,  who,  departing  this  life  upon  the  14tli 
March  1734,  Avas  succeeded  by  his  sun,  William  the  thir- 
teenth Earl.  His  sons,  James  the  fourteenth,  and  John  tiie 
fifteenth  Earls,  successively  became  heirs  to  the  title  and 
estates,  and   upon  the  demise  of  the  latter,  24th  September 
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1796,  the  whole  male  descendants  of  William  the  ninth  Earl 
failed. 

Lady  Harriet  Don  was  the  sister  of  the  two  last  Earls,  but 
Sir  Adam  Fergusson,  Bart.,  of  Kilkerran,  was  the  heir  of 
line  of  Lady  Margaret,  the  only  daughter  of  Alexander 
the  tenth  Earl,  and,  consequently,  his  Lordship's  heir- 
general. 

Upon  the  death  of  Earl  James,  a  petition  was  presented 
by  Sir  Adam  Fergusson  to  his  Majesty,  claiming  the  Earl- 
dom, which  was  referred  to  a  Committee  of  Privileges,  and  a 
case  submitted  by  the  claimant.  Lady  Don  appeared,  and 
claimed,  as  did  Sir  Walter  Montgomery  Cuningham,  Bart., 
who  represented  himself  as  heir-male,  but  no  case  was  lodged 
for  either  of  these  parties. 

After  counsel  had  been  heard,  the  following  opinion  was 
delivered  by  the  Lord  Chancellor : — 

ISth  July  1797. 
Lord  Loughborough. 

This  matter  comes  before  your  Lordships  by  a  petition 
from  Sir  Adam  Fergusson,  claiming  the  title  of  Earl  of 
Glencairn  and  Lord  Kilmaurs,  as  heir-general  of  Alexander 
Earl  of  Glencairn,  who  died  in  possession  of  these  titles  in 
1670. 

In  this  claim  he  is  opposed  by  Sir  Walter  Montgomery 
Cuningham,  stating  himself  to  be  heir-male  of  the  family ; 
but  whether  he  be  such  heir-male  or  not,  is  not  in  evidence 
before  your  Lordships.  He  has  given  some  general  evidence 
of  his  propinquity  in  the  male  line,  and  therefore  has  an 
interest  to  say  that  the  titles  descend  to  heirs-male.  The 
heir-general  of  the  last  Earl  of  Glencairn,  and  the  Crown, 
also  oppose  the  claim  of  Sir  Adam  Fergusson.  Lady  Harriet 
Don  is  the  sister,  and  undoubtedly  heir-general  of  this  last 
Earl,  and  defends  the  possession  of  the  title  by  her  family. 

The  claim  of  Sir  Adam  Fergusson  is  stated  in  his  printed 
case  to  be  founded  on  a  muniment  discovered  in  the  reposi- 
tories of  that  branch  of  the  family  which  last  obtained 
possession  of  the  titles,  but   not  entered  upon  any  public 
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record ;  and  it  was  produced  by  a  person  who  inspected  these 
repositories,  together  with  an  inventory  of  the  writings  of 
the  family,  wliich  he  found  along  with  it.  Sir  Adam  insists 
that  this  instrument,  which  bears  date  the  28th  of  May  1488, 
is  in  the  nature  of  letters  patent,  with  Avords  of  limitation  to 
carry  the  honours  to  heirs-general. 

The  argument  at  the  Bar  on  behalf  of  the  claimant  took 
a  larger  scope  than  in  his  printed  case.  It  was  contended, 
that  though  this  patent  should  be  found  not  to  regulate  the 
descent  of  the  honours,  the  peerage  Avas  to  be  decided  upon 
general  principles  in  favour  of  heirs-general ;  and  the  argu- 
ment upon  this  point  was  supported  by  Sir  Adam's  counsel 
with  much  ingenuity.  Had  the  matter  rested  here,  I  should 
have  had  no  occasion  to  trouble  your  Lordships  much  at 
large. 

It  has  been  fixed  by  repeated  determinations  of  this  House, 
(and  I  know  of  no  other  authorit}^  competent  to  decide  in 
matters  of  this  nature,)  that  where  the  limitation  of  a  peerage 
is  not  to  be  discovered,  the  presumption  is,  that  it  descends 
to  the  heirs-male  of  the  bodv  of  the  orioinal  grantee.  In  the 
case  of  the  peerage  of  Lovat,  where  there  was  a  competition 
between  the  heir-general  and  the  heir-male,  it  was  determined 
by  the  Court  of  Session  in  favour  of  the  latter,  and  on  the 
ground  of  that  opinion  Lord  Lovat  was  tried  as  a  peer.  The 
judgment  of  this  House,  in  the  case  of  the  peerage  of  Cas- 
sillis,  was  penned  expressly  to  mark  the  opinion  of  their 
Lordships  that  the  presumption  of  law  was  against  the  heir- 
general,  in  favour  of  the  heir-male.  The  judgment  in  that 
case  was  followed  in  several  other  instances  by  this  House 
down  to  the  cases  of  Sutherland  and  Spynie.  In  the  case 
of  the  peerage  of  Sutherland,  the  heir-general  obtained  the 
title  by  a  judgment  of  your  Lordships;  yet  the  reason  was, 
because,  in  the  middle  of  the  sixteenth  century,  the  title 
had  been  taken  up  and  enjoyed  by  the  heir-general,  and 
transmitted  to  her  descendants  ;  so  the  ground  of  the  decision 
there  was,  that  the  general  presumption  of  law  was  done  away 
by  the  facts  in  that  particular  case. 

The  case  of  the  peerage  of  Spynie,  which  afterwards 
occurred,   turned  upon   the    same    question.     In    that    title 
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several  charters  and  instruments  were  referred  to  as  creating 
the  title ;  but  all  attempts  to  prove  the  limitations  by  col- 
lateral evidence  were  fruitless ;  the  creation  of  the  title  was 
by  the  form  of  belting,  after  which  the  person  so  created  sat 
in  Parliament,  and  his  son  sat  also.  And  this  House  decided, 
that  the  presumption  of  law  carried  the  title  to  heirs-male. 
I  recollect  not  only  the  speech  of  Lord  Mansfield  upon  this 
occasion,  but  also  a  consultation  I  (not  then  having  a  seat 
in  this  House)  had  with  his  Lordship  previous  to  the 
decision. 

If  there  be  anything  certain  in  the  law  of  peerage,  it  is 
this  presumption  in  favour  of  heirs-male.  Though  there 
be  many  ingenious  arguments  in  favour  of  the  heir-general 
in  that  elaborate  paper,  the  additional  case  in  the  peerage 
of  Sutherland,  it  is  remarkable  that  in  the  speech  of  Lord 
Mansfield,  in  giving  judgment  upon  that  claim  of  peerage, 
his  Lordship  brought  the  greater  part  of  the  instances, 
stated  in  the  Sutherland  case,  in  aid  of  the  doctrine  laid 
down  by  this  House  in  the  case  of  Cassillis. 

The  other  question,  therefore,  in  this  case  must  determine 
the  right  of  the  claimant.  If  the  creation  of  the  title  be 
referable  to  the  patent  1488,  we  must  take  the  limitation 
from  the  construction  of  that  instrument.  In  it  the  lands 
are  limited  to  Alexander  the  grantee  and  his  heirs  in  fee,  and 
from  the  probability  that  the  titles  and  the  lands  would  be 
limited  in  the  same  manner,  an  argument  was  raised  upon 
the  patent,  which  bore  with  considerable  force  in  favour  of 
the  claimant. 

The  question  here  arising  is  rather  a  question  of  fact 
than  of  law,  namely,  whether  the  origin  of  the  title  be 
referable  to  this  instrument,  or  to  some  other  creation. 
Our  inquiry  upon  this  point  is  much  narrowed  by  the  evi- 
dence. In  1505  Cuthbert  appears  sitting  in  Parliament  as 
Earl  of  Glencairn.  From  him  all  the  parties  state  them- 
selves to  be  descended ;  and  this  is  the  first  time  that  an 
Earl  of  Glencairn  is  to  be  found  sitting  in  Parliament.  The 
question  therefore  is,  whether  this  Cuthbert  sat  in  Parliament 
as  Earl  of  Glencairn  in  1505,  by  descent  from  Alexander, 
the  grantee  in  the  patent  1488,  or  Avhether  his  sitting  was 
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to  be  attributed  to  some  other,  aud  wliat  other  mode  of 
creation  ? 

In  examining  this  instrument,  it  must  have  occurred  to 
your  Lordships,  (it  occurred  to  the  counsel  at  the  bar,  and  it 
is  admitted  in  the  printed  case,)  that  it  is  of  a  singular 
nature,  but  it  does  not  seem  to  be  a  grant  confined  to  the 
person  of  the  gi-antee.  It  received  existence  under  very 
particular  circumstances,  and  at  a  turbulent  period,  respect- 
ing which  there  is  a  good  deal  of  confusion  among  historians. 
A  gentleman  of  much  accurate  research  (Mr  Pinkerton)  has, 
however,  thrown  great  light  upon  this  entangled  portion  of 
history,  the  latter  end  of  the  reign  of  King  James  the  Third, 
and  the  commencement  of  the  reign  of  his  successor.  What 
I  am  to  state  to  your  Lordships  on  this  subject,  I  have 
collected  not  so  much  from  history  as  from  acts  of  Par- 
liament. 

A  great  part  of  the  nobles  had  rebelled  against  James  the 
Third,  and  on  the  2d  of  February  1488,  the  prince,  his  son, 
then  about  sixteen  years  of  age,  was  taken  out,  or  took  him- 
self out,  of  Stirling  Castle,  and  joined  the  rebellious  party. 
With  them  he  set  up  his  standard,  and  the  government  was 
usurped.  An  action  took  place  soon  after  at  Blackness,  in 
which  the  advantage  appears  to  have  been  on  the  side  of  the 
King.  (All  this  I  state  from  the  acts  of  Parliament.)  A 
proposal  was  afterwards  made  for  a  treaty  between  the  opposite 
parties,  and,  accordingly  articles  w^ere  drawn  up  for  that  pur- 
pose. These  articles  appear  to  have  been  very  unfavourable 
to  the  King  and  his  party.  The  articles  w'ere  not  observed, 
and  it  appears  from  an  act  of  Parliament,  that  the  Prince's 
party  accused  the  other  of  having  entered  into  a  treaty  with 
England.  Several  of  the  northern  lords,  the  Earl  of  Huntly, 
the  Earl  of  Erroll,  the  Earl  of  Marischal,  the  Lord  Glammis, 
and  many  others,  left  the  King's  party,  and  went  over  to  the 
confederates.  The  war  broke  out  again,  and  the  King's  camp 
was  somewhere  near  Stirling.  About  this  time  many  grants 
were  made  by  King  James  the  Third,  and  this  patent,  1488, 
has  an  evident  relation  to  the  circumstances  of  those  times. 
The  Lord  Kilmaurs  was  then  very  powerful,  and  had,  with 
liis  forces,  assisted  the  King's  party  in  the  action  at  Black- 
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ness.  His  services  were  also  to  be  rendered  in  future,  as 
appears  from  the  words  of  the  patent :  "  Et  quod  nobiscum 
cum  suis  servitoribus  durante  toto  tempore  instantis  discordise 
commoretur  et  remaneat." 

Several  grants  of  a  similar  nature  were  made  about  the 
same  time;  the  then  Earl  of  Crawford,  who  had  become 
an  adherent  of  the  King,  was  by  a  patent  dated  the  18th 
of  May  1488,  created  Duke  of  Montrose,  and  had  a  grant  of 
the  town  of  Montrose,  which,  in  his  favour,  was  erected  into  a 
regality. 

The  grant  in  question,  in  the  present  case,  creates  Alex- 
ander Earl  of  Glencairn  and  Lord  Kilmaurs.  Lord  Kilmaurs 
he  certainly  was  before  this  period.  It  also  grants  to  him 
the  thirty  pound  lands  of  Drummond,  and  the  ten  pound 
lands  of  Duchray.  The  lands  of  Drummond,  as  appears 
from  the  name  itself,  were  the  estate  of  the  Lord  Drummond, 
who  was  of  the  Prince's  party ;  and  it  is  stated  that  the  lands 
of  Duchray  are  in  a  similar  situation,  and  belonged  to  the 
family  of  Lennox,  These  lands  of  Drummond  and  Duchray 
are  never  mentioned  in  any  of  the  posterior  deeds  of  the 
family,  nor  in  the  inventory  of  those  deeds,  in  which  the 
lands  are  generally  marked  with  exactness.  As  to  them, 
therefore,  the  patent  1488  must  have  had  no  effect. 

There  is  another  singular  circumstance  attending  this 
patent.  Though  the  grant  to  the  Earl  of  Crawford  as  Duke 
of  Montrose  was  dated  the  18th  of  May  1488,  yet  as  one  of 
the  witnesses  to  this  patent,  on  the  28th,  he  is  still  stated  to 
be  Earl  of  Crawford.  And  William  Bishop  of  Aberdeen  is 
here  mentioned  as  Chancellor,  though,  from  several  instru- 
ments in  Rymer's  Foedera,  it  appears  that  Colin  Earl  of 
Argyle  is  styled  "  Cancellarius  Scotiae "  about  this  period. 
If  it  be  proper  to  mention  a  supposition,  I  would  be  inclined 
to  suppose  that  he  continued  to  be  taken  as  Chancellor  by 
the  Prince's  party,  and  that  the  Bishop  of  Aberdeen  then 
became  the  King's  Chancellor.  Certain  it  is,  that  the  Earl 
of  Argyle  was  Chancellor  both  before  and  after  this  period ; 
and  in  that  turbulent  interval  the  office  may  have  been  used 
by  both  parties. 

This  scene  closed  upon  the  10th  of  June  1488.     The  King 
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was  killed  in  an  action  with  the  opposite  party,  and  with  him 
fell  Alexander,  the  grantee  in  this  patent.  The  only  period, 
therefore,  when  this  instrument  could  have  had  any  effect 
was  from  its  date,  2Sth  May  1488,  till  the  death  of  the 
gi'antee;  for,  on  the  12th  of  June,  two  days  after  the  action, 
the  young  King  made  a  proclamation,  which  was  followed 
up  by  an  Act  of  Parliament,  annulling  every  grant  made  by 
his  father  from  the  2d  of  February  preceding. 

The  new  Parliament,  after  the  death  of  the  King,  met 
upon  the  6th  of  October  1488.  In  the  collection  of  the  Acts 
of  Parliament  known  in  Scotland  by  the  name  of  the  Black 
Acts,  the  acts  of  this  period  are  fully  stated,  though  omitted 
in  the  later  editions.  At  their  first  sitting,  the  Parliament 
began  with  several  acts  of  great  violence  against  the  late 
King's  party.  All  persons  having  hereditary  offices,  who  had 
been  in  the  field  of  Stirling,  were  suspended  from  their 
offices  for  three  years.  There  were  acts  of  forfeiture  passed 
against  several  persons,  and  amongst  others  John  Ramsay, 
Earl  of  Bothwell,  a  very  conspicuous  character,  who  flourished 
about  this  time ;  yet  I  can  hardly  say  flourished,  for  Le  was 
stript  of  his  honours  and  large  possessions. 

The  14th  chapter  of  the  acts  of  this  Session  was  an  act 
for  their  own  justification.  It  recites  that  a  treaty  had  been 
made,  but  that  the  same  had  been  broken  by  the  late  King's 
party.  They  afterwards  passed  the  Act  of  Revocation,  which 
after  mentioning  the  proclamation  that  had  been  made  on 
the  12th  of  June,  ordained  "that  all  alienation  of  lands, 
heritages,  long  tacks,  kc,  and  creations  of  new  dignities, 
granted  to  any  person,  &c.,  since  the  2d  day  of  February  last 
bypast,  by  umquhile  our  Sovereign  Lord's  father,"  (and  that 
he  is  thus  described,  and  not  styled  King,  is  worthy  of  notice,) 
"  which  may  be  prejudicial  to  our  Sovereign  Lord  that  now 
is,  be  cassed  and  annulled,"  &c. 

Against  this  act  it  would  certainly  have  been  difficult  to 
set  up  any  claim ;  but  another  act  shows  more  plainly  that 
James  the  Third  was  not  held  to  be  King  from  the  2d  of 
February.  This  act  enables  all  those  whose  fathers  fell  in 
the  field  of  Stirling  to  complete  a  service  to  them,  "  though 
(the  act  says)  it  may  be  objected  that  their  fathers  and  ante- 
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ccssors  died  not  in  the  faith  and  peace  of  the  King."  To  do 
away  this,  the  King  consented  to  grant  letters  under  the 
Privy  Seal,  without  which  the  brieves  were  not  to  be  given. 
There  cannot  be  a  stronger  assertion,  that  the  Government  in 
defence  of  which  they  died  was  not  a  legal  Government,  than 
that  they  did  not  die,  "  at  the  faith  and  peace  of  the  King  ; " 
and  it  was  on  this  account  that  the  Privy  Seal  was  given.  I 
do  not  take  upon  me  to  say  whether  this  was  good  law  or 
good  morality,  or  not. 

They  were  not  yet  satisfied,  however,  but  in  the  next 
Parliament  they  made  another  act,  reciting  the  former  act, 
declaring  all  alienations  of  lands,  heritages,  &c.,  to  be  of 
"  no  avail  after  the  2d  day  of  February,"  and  they  add  in  a 
parenthesis,  "  which  was  the  day  of  our  Sovereign  Lord  who 
now  is  coming  forth  of  Stirling."  They  took  that  day  as  the 
commencement  of  the  new  reign,  from  which  all  grants  made 
by  the  late  King  were  to  be  deemed  null,  and  they  ordained 
all  persons  to  bring  in  such  grants  to  be  destroyed,  under  a 
penalty. 

Under  the  circumstances  of  those  times,  we  would  not 
expect  to  find  a  person  claiming  under  a  patent  like  that  now 
in  question.  Accordingly,  in  that  first  Parliament  of  King 
James  the  Fourth,  (the  Sessions  in  those  days  were  of  short 
endurance,)  on  the  17th  of  October  1488,  we  find  Robert,  the 
son  of  Alexander,  the  grantee  in  the  said  instrument,  sitting 
in  Parliament  under  the  title  of  liord  Kilmaurs.  He  took 
the  benefit  of  the  before-mentioned  act,  for  on  the  4tli  of 
November  he  served  himself  heir  to  his  father,  Alexander 
Lord  Kilmaurs,  upon  a  Privy  Seal  warrant,  to  do  away 
the  objection  that  the  father  did  not  die  at  the  faith  and 
peace  of  the  King. 

In  the  next  Parliament,  on  the  14th  of  February,  1489, 
this  Robert  is  also  present,  and  he  is  also  marked  as  sitting 
as  Robert  Lord  Kilmaurs.  He  died  soon  after.  The  exact 
date  of  his  death  does  not  appear,  but  from  a  paper  in  the 
inventory  produced  to  your  Lordships,  of  20th  October 
1492,  it  appears  that  Cuthbert  his  son  was  then  Lord  Kil- 
maurs. This  Cuthbert,  I  believe,  must  then  have  been  a 
young  man,  for  he  lived  till  1540.     There  is  another  circum- 
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stance  which  tends  to  coutirm  this;  in  the  account  of  the  cere- 
monial of  the  marriage  of  King  James  the  Fourtli  with  Margaret 
of  Enghmd  by  Mr,  Young,  Somerset  Herald,  to  be  afterwards 
mentioned  more  particularly,  Cuthbert  Lord  Kilmaurs  appears 
at  a  tournament  as  a  challenger  against  James  Lord  Hamil- 
ton, who  was  then  a  very  young  man,  as  appears  by  the  date 
of  the  marriage  of  his  father  with  the  Princess  Mary,  sister 
of  James  the  Third. 

This  Cuthbert  married  the  daughter  of  the  Earl  of  Angus, 
a  very  powerful  nobleman.  I  find  an  instrument  mentioned 
in  the  inventory,  which  I  can  only  describe  as  it  is  entered 
there.  It  is  dated  the  20th  of  January  1493,  and  is  called 
"  A  Declaration  by  King  James,  and  that  the  Parliament 
made  no  further  inquisition,  and  so  was  sufficient  to  purge 
Alexander  Lord  Kilmaurs."  This  seems  to  have  been  in- 
tended to  do  away  all  incapacity  on  the  part  of  Cuthbert  on 
account  of  his  father's  acts.  Two  other  papers  are  material, 
Nos.  24  and  48  of  the  inventory.  The  first  is  a  charter  in 
1498  by  King  James  to  Cuthbert  Lord  Kilmaurs,  and 
Marieta,  his  wife,  and  the  other  a  charter  to  William,  son 
to  Cuthbert  Lord  Kilmcturs,  also  dated  in  1498.  Till 
this  period,  therefore,  Cuthbert  was  treated  only  as  Lord 
Kilmaurs. 

In  1505  it  appears  clearly  that  he  was  Earl  of  Glencaim. 
On  the  part  of  the  claimant,  it  was  argued  as  probable,  that 
the  title  had  been  somehow  or  other  continued  since  the  date 
of  the  patent  1488.  His  counsel  had  some  difficulty  how  to 
account  for  this.  They  say,  there  may  have  been  an  Act  of 
Parliament  for  that  purpose,  but  no  such  act  appears ;  and 
such  a  measure  would  have  been  opposed  by  the  proprietors 
of  the  lands  of  Drummond  and  Duchray.  It  might  be  said 
that  the  title  was  continued  without  the  lands,  by  some  grant 
from  the  Crown ;  but  it  is  straining  too  much  to  say  that  any 
such  grant  was  made. 

Accidentally  an  historical  account  comes  to  our  aid  in  this 
difficulty,  the  before-mentioned  account  of  the  marriage  of 
James  the  Fourth,  given  by  Mr.  Young,  Somerset  Herald. 
This  is  but  historical,  it  is  true,  but  the  Herald  appears  to 
have  taken   down  the  occurrences  with  accuracy,  and  from 
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day  to  day.  It  is  found  in  Leland's  Collectanea.  In  this 
account  Cutlibert  Lord  Kilmaurs  was  a  principal  figure,  and 
the  Lord  Hamilton  another.  The  author  describes  a  tourna- 
ment where  Cuthbert  was  a  challenger,  and  Lord  Hamilton 
a  defender.  He  afterwards  describes  the  creation  of  three 
Earls  by  belting.  Marchmont  Herald  proclaims  Largesse — 
1st,  Of  James  Lord  Hamilton,  as  Earl  of  Arran ;  2d,  Of 
William  Lord  Graham,  as  Earl  of  Montrose;  and  3d,  Of 
Cuthbert  Lord  Kilmaurs,  as  Earl  of  Glencairn. 

The  Earl  of  Arran  took  his  seat  in  the  Parliament  1503, 
but  neither  the  Earl  of  Montrose,  nor  the  Earl  of  Glencairn, 
sat  till  1505.  The  Parliament  of  that  year  was  held  by  a 
commission,  a  copy  of  which  was  given  in  evidence  by 
Sir  Walter  Montgomery  Cuningham,  In  this  commission 
Cuthbert  Earl  of  Glencairn  is  stated  the  last  in  order  of 
all  the  Earls,  though,  if  he  had  come  in  upon  the  old  titles,  he 
would  have  had  precedency  of  some  of  the  Earls  mentioned 
in  it.  In  the  ordinary  sittings  in  Parliament  the  marking  of 
the  Peers  present  on  the  rolls  has  little  regard  to  precedency : 
I  supj)ose  their  names  were  taken  down  as  they  came  in, 
Avithout  regard  to  that  point.  But  in  a  commission  a  due 
precedency  would  probably  be  given  to  the  several  noblemen. 
In  it  the  Earl  of  Bothwell  (not  the  John  Ramsay  already 
mentioned,  but  Patrick  Lord  Hailes,  created  Earl  of  Bothwell 
in  1490)  takes  place  of  the  Earl  of  Glencairn;  therefore  the 
latter  did  not  sit  in  virtue  of  the  patent  1488. 

Under  all  these  circumstances,  it  was  impossible  to  found 
upon  this  patent  by  itself.  The  claimant  therefore  called  in 
aid  of  it  a  charter  granted  by  King  Charles  the  First  to 
William  Earl  of  Glencairn,  in  July  1G37.  This  charter  is 
not  in  the  form  of  an  Inspeximus,  but  begins  with  an  asser- 
tion, not  as  usual,  that  the  King  had  seen  the  former,  but 
"  nos  compertum  habentes,"  that  such  a  patent  had  been 
granted.  Then  it  confirms  the  former  patent,  and  promises 
that  the  King  will  give  consent  to  an  act  of  confirmation. 
This  was  giving  nothing  but  what  the  patent  1488  had 
granted ;  but  it  is  clear  that  the  King  was  deceived  in  seve- 
ral particulars.  It  was  impossible  that  the  King  could  give 
effect  to  the  former  patent,  which  had  been  done  away  by 
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Act  of  Parliamout.  It  says,  too,  that  the  dignity  of  Earl  of 
Gleucaini  had  been  enjoyed  continually  from  the  date  of  that 
patent,  which  was  not  the  fact.  The  claimant,  in  his  printed 
case,  states  that  the  patent  1488  was  produced  in  the  action 
of  reduction  relative  to  precedency  against  the  Earl  of  Eglin- 
toune,  and,  consequently,  against  some  others,  the  Earls  of 
Caithness,  Cassillis,  and  Montrose.  I  have  looked  into  the 
decree  pronounced  in  that  action,  and  find  this  patent  among 
the  productions ;  but  the  decree  is  not  founded  upon  it.  The 
three  noblemen  last  mentioned  did  not  appear  to  the  action, 
though  summoned,  except,  indeed,  the  Earl  of  Montrose, 
whose  sons  were  made  parties,  for  the  Scots  judicatures  did 
not  then  treat  that  nobleman,  who  was  afterwards  put  to 
death  for  his  attachment  to  the  King,  as  a  Peer.  The  con- 
test, in  fact,  was  only  with  the  Earl  of  Eglintoune,  and  to 
prevail  against  him  there  was  no  necessity  for  recurring  to 
the  patent  1 488,  for  the  Earl  of  Glencairn  produced  sittings 
in  Parliament  and  in  Council,  where  the  Earl  of  Glencairn 
and  the  Lord  Montgomer}^  were  both  marked  as  present. 
The  Earl  of  Eglintoune's  claim  to  precedency  was  founded  on 
an  error  in  the  books  of  Session,  where  Comes  Montgomery 
is  entered  in  one  place  along  Anth  Dominus  Kilmaurs,  they 
being  then  Judges  of  that  Court,  and  on  allegation  that  his 
house  had  been  burnt  by  the  Earl  of  Glencairn,  where  all  his 
deeds  and  writings  were  destroyed. 

The  creation,  therefore,  cannot  be  referred  to  the  patent 
1488,  but  to  Young's  account  of  its  origin.  The  patent 
appears  to  have  had  no  force  at  all,  and  to  have  been  rather  of 
prejudice  to  the  family  than  in  their  favour.  If  the  question 
be  brought  to  this  point,  and  the  creation  referred  to  the 
date  of  1503,  and  the  mode  of  creation  then  observed,  the 
presumption  of  law  established  by  so  many  cases  must 
prevail. 

It  was  ingeniously  argued,  that  where  no  express  limitation 
of  the  descent  of  honours  appeared,  it  might  be  ])rovod  by 
collateral  circumstances.  I  think  that  under  such  an  incpiiry, 
the  circumstances  of  the  present  case  would  confirm  tlie  pre- 
sumption of  law. 

At   the   time   of  the   creation   in  1503.   the  tiien   Earl  oi 
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Gleucairn  could  not  have  any  other  idea  or  wish  than  that 
his  title  should  descend  in  the  male  line.  In  1498  he  made 
a  very  accurate  entail  of  his  estates,  putting  his  son  in  the 
fee,  and  reserving  his  own  liferent  The  son  must  then  have 
been  an  infant,  otherwise  it  would  not  answer  to  the  age  of 
his  father  and  mother  by  any  system  of  chronology.  He 
begins  with  obtaining  a  charter  of  the  1st  of  June  1498,  con- 
taining the  lands  of  Finlaystoune  Cuningham,  to  himself  and 
his  wife  in  conjunct  fee  and  liferent.  On  the  IGth  of  June 
he  takes  a  charter  of  seven  baronies,  Kilmaurs,  Finlaystoune, 
Kilmarnock,  Glencairn,  Reidhall,  Hasselden,  and  Hiltoun, 
most  of  them  holding  ward  of  the  Crown  or  of  the  Prince,  and 
in  two  of  them  there  were  manor-places  and  fortalices.  These 
are  conveyed  to  himself  in  liferent,  and  to  his  son  and  his 
heirs-male  in  tailzie.  Finlaystoune  is  excepted  from  this 
destination,  because  settled  on  Cuthbert  and  his  Avife  in  con- 
junct fee  and  liferent. 

After  Cuthbert  took  the  title  of  Earl  of  Glencairn,  there 
cannot  be'a  question  in  what  line  he  would  have  chosen  to 
settle  his  lands,  if  the  title  went  to  heirs-general.  But  on 
the' marriage  of  William  his  son,  in  1509,  he  settles  the 
baronies  of  Reidhall,  and  the  castle  and  demesnes  of  Kil- 
maurs, to  his  son  and  wife  in  conjunct  fee  and  liferent,  and 
the  heirs-male  of  the  marriage,  whom  failing,  to  the  heirs- 
male  of  Cuthbert.  It  is  particularly  provided  in  the  charter, 
that  the  lands  disjoined  from  the  barony  of  Kilmaurs  were 
only  to  be  held  separately  during  the  lives  of  the  son  and 
his  wife,  but  after  their  decease  should  be  reunited,  and  held 
as  one  entire  barony. 

Some  stress  was  laid  by  Sir  Adam  Fergusson  upon  a 
charter  1511,  erecting  certain  lands  in  comitatum,  to  be  held 
by  Cuthbert  and  his  wife  in  liferent,  and  by  William,  their 
son,  and  his  heirs,  in  fee.  Whoever  reads  this  charter  will 
see  it  does  not  relate  to  the  present  question.  The  object  of 
it  was  to  change  the  barony  of  Glencairn,  Avhich  was  before 
held  in  ward,  or  military  tenure,  to  a  blench  holding,  for  the 
annual  payment  of  a  pair  of  spurs.  This  was  of  immense 
consequence  to  the  family ;  and  in  order  to  make  this  grant 
available,    Cuthbert,    Marieta,   and   William,  are   all   made 
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U  rail  tees,  in  respect  of  their  several  interests  under  the  sub- 
sisting charter  of  1498.  But  tliis  was  merely  an  accessory 
right,  and  did  not  change  the  entail  in  any  sort,  nor  the 
succession  of  the  family  from  the  ancient  investitures. 

In  1G14,  (the  succession  had  always  hitherto  gone  to  heirs- 
male,)  the  then  Earl  of  Glencairn  makes  a  long  entail  of  his 
estates,  calling  to  the  succession  many  persons  of  the  name 
of  Cuningham,  and  the  heirs-male  of  their  bodies. 

His  son,  in  1G42,  but  five  3^ears  after  he  had  obtained  the 
charter  1637  from  King  Charles  the  First,  instead  of  altering 
the  succession  of  his  estates,  and  limiting  them  to  heirs- 
general,  as  a  man  thinking  that  his  estates  went  to  heirs- 
general  would  naturally  do,  still  continues  them  to  the 
heirs-male,  and  passes  a  new  charter  under  the  entail  of 
1614.  And  thus  it  went  on  till  1670,  when  the  second  son  of 
this  Earl  took  up  the  title  in  prejudice  of  his  grand-daughter. 

I  have  delivered  my  opinion  upon  this  case  with  regi'et.  I 
must  have  much  respect  for  the  opinion  of  others  more  con- 
versant with  such  subjects ;  and  I  know  not  any  person  to 
whose  opinion,  in  a  question  of  this  nature,  I  should  have 
more  respect  than  for  that  of  Sir  Adam  Ferg-usson,  from  my 
knowledge  of  his  learning  and  judgment.  I  am  sure  he 
was  convinced  that  he  had  a  right  to  this  Peerage ;  and  this 
had  much  weight  with  me  when  I  came  first  to  consider 
the  subject.  I  regret  it  in  another  point  of  view ;  for  if 
the  claim  could  have  been  sustained,  there  could  have  been 
no  doubt  that  your  Lordships  would  have  had  the  benefit 
of  the  claimant's  abilities  and  judgment  in  this  House,  by 
that  election  which  his  character  would  have"  secured  to  him  ; 
and  if  the  oiDinion  I  have  given  be  agreed  to  by  the  House, 
it  will  deprive  your  Lordships  of  much  valuable  assistance 
in  one  branch  of  your  judicial  authority. 

The  proposition  which  I  have,  upon  the  whole  matter,  to 
submit  to  your  Lordships'  consideration  is,  that  Sir  Adam 
Fergusson  has  shown  himself  to  be  heir-general  of  Alex- 
ander Earl  of  Glencairn,  who  died  in  1670,  but  hath  not 
made  out  the  right  of  such  heir-general  to  the  dignity  of 
Earl  of  Glencairn. 

Which  was  agreed  to  by  the  House. 
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BroomhiU,  and  their  Descendants,  to  the  Purchase  thereof  by  Master  John 
Bimie  ;  of  his  Matching  with  them  and  issue  from  anno  1473  to  1730,  by 
John  B^^^^E.  4to  (the  Original  Mancscript  in  a  fine  old  hand  of  writi), 
with  two  cnrjrarcd  copies  of  the  Family  Arms.  (  Wants  one  leaf  of  the  Index 
at  end,  but  which  is  of  little  moment  or  value.)     £6,  6s.  

Birnie  and  Hamilton  :    Birnie's  Account  of  the  Families  of  BiBNiE  and 

Hamilton  of  BroomhiU.    Edited  {from  a  transcript  of  a  MS.  in  the  possession 

of  the  Chancellors  of  Shiehlhill)  with  a  curious  Prefaratory  Notice  by  W.  B. 

D.  D.  TuBNBULL.     4to,  boards.     31s.  6d.  18o8 

%'■  "Only  Sixty  Copies  PpvInted  for  Private  Circulation. 

Brandon  and  Dover:  Copies  of  Various  Papers,  &c.,  relating  to  the 
Peerage  of,  4to, — "  not  printed  fob  sale,"— 3s.  6d.  

Breadalbane  Succession  Case :  Paterson's  How  it  Rose  and  How  it 

Stands.     8vo,  stitched.     2s.  1863 

Brodie  :  Genealogy  of  the  Brodie  Family,  from  Malcolm,  Thane  of  Brodie, 
1249-85  to  the  year  1862.  Compiled  by  William  Brodie,  Eastloumr, 
Sussex.     Larejc  ohlon'j  iio,  —  "  not  printed  for  .-;ale," — boards.     42s.     1862 

Brooke's  Catalogue  and  Succession  of  the  Kini's,  Princes,  Dukes,  Marquisses, 
Earles,  and  Viscounts  of  England,  since  the  Norman  Conquest  to  the  j'ear 
1622.     YoMo,  u-oodcuts  of  arms  {unbound).     9s.  6d.  1622 

■  "  A  Truly  V.\.LnABLE  Work,  compiled  from  Official  Records." 

Broun's  (Sir  Richard,  "Secretary  of  the  Committee  of  the  Baronetai/c  for 
Privilc'jcs  ")  Baronetage,  being  a  Genealogical  Account  of  the  Families 
forming  the  Sixth  Degree  of  the  Dignity  Hereditary  or  High  Nobility  in 
the  British  Empire.      12mo,  uooelcuts,  boards.     3s.  6d.  1844 

Bruce  of  Kinloss  :  Bruce's  Remarks  on  Scottish  Peerages  ;  their  Limitation.s 

by  Patent  or  otherwi.se.     Svo,  stitched.     Is.  18G8 

Burke's  Heraldic  Register,  1849-1850,  with  an  Introductory  Essay  on 
Heraldry,  and  an  Annotated  Obituary.  Svo,  numerous  plates  of  arms,  calf 
extra.     lOs.  1850 

Bute  (Marquis  of),  The  Appellate  Jurisdiction  of  the  Hou.'^e  of  Lords  in 
Scotch  Causes,  illustrated  by  the  Litigation  relating  to  the  Custody  of  the, 
by  Norman  Macpherson,  Advoceitc,     8vo,  sewed,  'ia.  6d.  1861 
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Campbells  of  G-lenurchy  :  Bowie's  Genealogie  of  the  Howss  off  Glenvr- 
quhay.  The  Black  Book  of  Tatmouth,  with  other  Papers  from  the 
Breadalbane  Charter-Room.  Edited  by  CosMO  Innes.  4to, — "printed 
FOR  PRIVATE  CIRCULATION," — platcs  ctud  facsimiles.     Boards.     £30.         1855 

Carrick  Earldom  :  Carrick  (Dr.  Andrew).  Some  Account  of  the  Ancient 
EaRLDOii  of  Carrick,  to  which  are  prefixed  Notices  of  the  Earldom  after  it 
came  into  the  Families  of  De  Bruce  and  Stewart.  Edited  by  James 
Maidment.    Sm.  8vo, — "only  sixty  copies  printed,"— 6oa?-t/s.     6s.     1858 

\*  "  An  interesting  work,  which  will  be  found  of  considerable  service  to  those  engaged 
in  the  study  of  Scottish  Peerage  cases.  Some  important  observations  will  be  found 
in  it  on  the  curious  point  of  the  illegitimacy  of  the  sons  of  the  titular  Kings  of 
Ireland." 

Crawfurd  (George).     The  Peeraoe  of  Scotland,  containing  an  Historical 

and  Genealogical  Account  of  the  Nobility  of  that  Kingdom.     Collected  from 

Original  Records,  Charters,  and  Histories.     Folio,  old  calf.     21s.  1716 

'''J-  "  C'rawfurd's  work,  as  the  First  Publication  on  the  Peerage  of  Scotland,  is  deserving 

of  great  praise.    It  was  compiled  from  Original  Public  Kecords,  Charters,  Family 

Papers,  and  the  most  apjjroved  Histories." 

Lives  and  Characters  of  the  Officers  of  the  Crown  and  State  in  Scot- 
land, from  the  Reign  of  David  I.  to  the  Union  of  the  Two  Kingdoms,  col- 
lected from  Charters,  Chartnlaries,  Records,  and  Histories.     Folio,  old  calf. 
16s.  6d.  1736 
'  »    "Coniinled  with  all  the  candour  and  integrity  of  a  faithful  Historian." 

Peerage  of    Scotland  :    containing  an  Historical  and  Genealogical 

Account  of  the  Nobility  of  that  Kingdom. — C alder's  {Curate,  Edinburgh) 
Miscellany  Numbers,  relating  to  the  Controversies  about  the  "Book  of 
Common-Prayer,"  Episcopal  Government,  the  Power  of  the  Church  in 
ordaining  Rights  and  Ceremonies,  &c.     In  one  vol,  folio,  old  calf.     24s. 

1713-16 

Crawford  and  Lindsay  Peerage :  I.  Case  of  James  Earl  of  Balcarras, 

claiming  the  Titles,  Honours,  and  Dignities  of  the  Earldom  of  Crawfurd  and 
older  Barony  of  Lindsay. — II.  Absthact  of  the  Claim. — III.  Analysis  of 
Evidence. — IV.  Summary  or  Abstract  of  the  Chief  Deeds.  —V.  Speeches  of 
Counsel  and  Judgment.     In  all  3  vols,  folio,  and  2  vols.  Svo,  stitched.     21s. 

1844-48 

Crawfurd  Peerage :  Maxwell  Adams's  Original  Genealogical,  Historical, 
and  Biographical  Particulars  relating  to  the  Illustrious  House  of  Craw- 
ford and  KiLBiRNiE,  including  also  a  Succinct  Account  of  the  Persecutions 
and  Abuses  to  which  John  Lindsay  Crawfurd,  the  Legal  Claimant  of  the 
Titles  and  Immunities  of  these  Ancient  Families,  has  been  subjected,  &c. 
Ato,hoards.     30s. /o>- 7s.  tid.  1829 

Dobie's  (.Tames,  of  Jliith)  Examination  of  the  Claim  of  John  Lindsay 

Crawfurd  to  the  Titles  and  Estates  of  Crawfurd  and  Lindsay  in  Answer  to 
"  The  Crawfurd  Peerage."     ito,  platcs  boards.     10s.  6d./o/- 6s.  6d.    1831 

Croke  Family  (Sir  Alexander,  of  Studlaj  Priory,  O.vfordshire).  The 
Genealogical  History  of  the  Croke  Family,  originally  called  Le  Blodnt. 
2  vols,  larr/e  thick  ito,  plates,  and  m(7nc7-ous  Genealogical  Tables.  Boards.  £4, 
4s,  1823 

\t*  Printed  at  Private  Expense  Chiefly  for  Presents.  Copies  have  been  priced 
in  some  Booksellers'  Catalogu-s  at  Seven  Guineas. 

Cromwell:  Noble's  Memoirs  of  the  Protectorate-House  of  Cromwell;  deduced 
from  an  Early  Period,  and  continued  down  to  the  Present  Time.  Collected 
from  Original  Papers  and  Records,  &c.     2  vols.  Svo,  portraits,  calf.     lOs. 

1784 

Douglas  and  Angus  :  Hume's  History  of  the  House  and  Race  of,  Edited 
by  RuDDiMAN.     2  vols.  12mo,  bound.     423.  1743 

Douglas  and  Hamilton  :  Memorials  and  Proofs  for  the  Duke  of  Hamil- 
ton and  Archibald  Douglas  of  Douglas  for  the  Succession  to  Estates  and 
Titles.     4  vols.  4to,  half-bound.     2l8.  1706-67 
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Douglas  and  Hamilton  :  Appeal  Case  for  Archibald  Douglas  to  the 
H.'U.su  of  Lords,  diawu  up  by  LoRD  CHANCELLOR  TiiURLow.  4to,  with  fac- 
similes and  peilli/ree,  hulf-bound.     7s.  6d.  1769 

Appeal  Case  for  the  Duke  of  Hamilton  to  the  House  of  Lords. 

Folio,  half-bound.     76.  6d.  1769 

Anderson's  Report  of  the  Speeches  and  Judgment  of  the  Court  of 


Session  in  the  Important  Cause  of  the  Duke  of  Hamilton  against  Archibald 
Douglas.     Ss'o,  boards  or  half-bound  calf.     4s.  6d.  1768 

Richardson's  State  of  the  Evidence  in  the  Cause,  with  Remarks. 


4to,  half-bound  calf.     7s.  6d.  1769 

*, '  "Contains  a  full  and  impartial  account  of  the  merits  of  this  important  cause." 
Stuart's  Letters  to  Lord  Mansfield  on  the  Douglas  Cause.     4to, — 


"not  printed  for  sale," — half-bound,  6s.  6d.  1773 

*,'  "An  attack  upon  Lord  Mansfield  for  his  conduct  in  the  Douglas  Cause.  These 
Letters  are  not  surpassed  by  the  far-famed  effusions  of  Junius. — Very  scarce 
AND  DAXGERors." — Dr.  Parr. 

SS"  "This  contest  between  the  Houses  of  Douglas  and  Hamilton  was  not  only  of  unsur- 
passed magnitude,  so  far  as  the  estates  in  dispute  was  concerned,  but  which  created 
an  amount  of  excitement  in  Scotland,  and  even  on  the  Continent,  altogether 
unparalleled.  Raised  on  the  dry  technical  form  of  an  action  for  Reduction  of 
Service,  "the inquiry  revealed  many  features  of  romantic  interest,  and  engaged  for 
eight  years  the  highest  legal  talent  at  both  the  Scotch  and  English  Bars." 

Drummond  :  Malcolm's  Genealogical  Memoir  of  the  Most  Xoble  and 
Ancient  HuusE  of  Drummond,  from  its  First  Founder  Maurice  to  the  pre- 
sent Family  of  Perth.     12mo,  calf.    26s.  1808 

%'*  "  Pristed   at    the    Private   Expense   of   GRADAii    Maxwell,    Criefk,    for 

Subscribers." 

Dumbartonshire :  Irving's  (Joseph)  The  Book  of,  A  History  of  the  County, 

tlurgh.s,  I'arishes,  and  Lands,  with  Memoirs  of  the  Families  in  the  Lennox 

District.      3  vols.  4to,  numerous  portraits,  plates,  and  maps,  boards.      £6, 

163.  6d.  for  £3,  13s.  6d.  1879 

*^*  "  Chiefly  Printed  for  the  Svrscribek.s." 

Fleming  :  Hunter's  Biggar  and  the  House  of  Fleming.  An  Account  of  the 
J''iggar  District  {Upper  Ward  of  Clydesdale),  Archaeological,  Historical,  and 

lUographical.     8vo,  plates,  boards.     lOs.  6d.  1867 

Frasers  or  Lovat  :  Anderson's  (John)  Historical  Account  of  the  Family 
of  Frisel  or  Fraser,  particularly  Fraser  of  Lovat,  with  Notices  of  other 
Scottish  Families,  Illustrated  details  of  National  Customs  and  Manners,  the 
Original  Correspondence  of  Simon  Lord  Lovat,  &c.  4to.  Genealofjical 
Tables,  and  Plates  of  Arms  and  Seals,  boards.     16s.  6d.  1825 

»^»  <<  Family  traditions  and  Genealogical  History  serve  to  perpetuate  a  great  deal  of  what 
is  rare  and  valuable  in  ancient  matters,  and  to  record  many  curious  and  minute 
facts  which  could  have  been  preserved  and  conveyed  through  no  other  medium. " 

Galloway  :  ^I'Kerlie's  History  of  the  Lands  and  their  Owners  in  Galloway, 
with  Historical  Sketches  of  the  District.  2  vols.  sm.  Svo,  half-bound, 
uncut.     30s. /or  15s.  1870-77 

HaigS  of  Bemersyde  ;  A  Family  History,  by  Russell.  8vo,  plates,  boards. 
21s.  1881 

Hamilton  :  Burnet's  Memoirs  of  the  Lives  and  Actions  of  James  and 
William,  Dukes  of  Hamilton  and  Castleherald,  from  1625  to  1652. 
Folio,  a  fine  tall  clean  copy,  with  all  the  Portraits,  includiny  that  of  K.  Charles  I. 
{so  often  awantinfj)  by  White  and  Faithorne,  calf  gilt.     16s.  6d.  1677 

*,*  "  This  work  gives  an  account  of  the  rise  and  progress  of  the  Civil  AVars  of  Scotland, 
with  many  letters  aud  other  papers  written  by  Charles  the  First,  nevek  bekoue 

PDBHSUED." 

Anderson's  Supplement  to  the  Historical  and  Genealogical  Memoirs 

of  the  House  of  Hamilton.     4to,  scued.     10s.  6d.  1827 

Hamilton  Buchanan  (Dr,  of  Bardoxcie),  Memoirs  of  the  House  of 


Hamilton,  corrected,  with  an  Addition.     4to,  stitched.     28.  6d.  1S2S 
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Hamilton  :  Riddell's  (John,  Advocate)  Reply  to  the  Mis-Statements  of  Dr. 
Hamilton,  of  Bardowie,  respecting  the  Descent  of  his  Family  ;  with  an 
Appendix  of  Original  Matter  (including  the  Will  of  Gawin  Douglas,  Bishop 
of  Dunkeld,  now  first  published)  partly  affecting  the  Hamiltons  and  Stewarts 
and  Representation  of  the  Old  Earls  of  Lennox,  &c.     4to,  stitched.     5s. 

1828 

Hamiltons  of  Claneboye  :  The  Hamilton  Manuscript,  containing  some 
Account  of  the  Settlement  of  the  Territories  of  the  Upper  Clandeboye,  Great 
Ardes,  and  Dufferin,  in  the  County  of  Down,  by  Sir  James  Hamilton,  Vis- 
count Claneboye,  with  Memoirs  of  the  Earls  of  Clanbrassil,  and  of  their 
Families,  Connections,  and  Descendants.  Edited  by  LowRY.  Sm.  4to, 
boards.     31s.  6d.  1867 

Hampson's  Origines  Patricise  ;  or,  A  Deduction  of  European  Titles  of 
Nobility  and  Dignified  Offices  from  their  Primitive  Sources.  8vo,  boards. 
4s.  6d.  1846 

Hay  Family:  An  Elaborate  Genealogical  Chart  of  the,  from  1170  to 
1840.     On  a  large  sheet  i  feet  bi/ '6  feet,  folded.     6s.  6d.  1840 

Hays  of  Leys  and  Randeston  :  Genealogical  Tree  of  the  Family  of, 
drawn  up  from  Charters  and  other  Authentic  Documents  in  the  possession 
of  the  Family,  by  Deuchar.   Finely  enyraved  on  a  large  sheet,  folio,  2s.  6d. 

Hayes  of  Tweeddale  :  Hay's  (Father  Richard  Agustin,  Prior  of  St.  Pier- 
mont)  Genealogie  of  the,  Including  Memoirs  of  his  own  Times.  Edited,  with 
Illustrative  Papers,  and  Notes,  &c.,  by  James  Maidment.  Sm.  4to,  vignette, 
boards.     12s.  1835 

*#*  "These  Memoirs  are  of  considerable  importance,  arising  from  the  minute  Genealogical 
researches  of  the  Author,  and  also  the  historical  details  which  he  has  preserved  of 
Scottish  Affairs,  from  the  Period  of  the  Restoration  to  the  Kevolution,  which  are 
extremely  curious.  In  the  Appendix  will  be  found  some  very  interesting  particulars 
relative  to  the  Families  of  Hay,  Spottiswoode,  &c.— Meetings  of  the  Estates  of  Scot- 
land.—Trial  of  Lord  Balmerino.— Ceremonial  of  Burning  the  Pope,  1689.— John 
Chiesly  of  Dairy. — The  Misfortunes  of  Lady  Grange,  &c." 

BS"  Impression  Limited  to  One  Hundred  and  Twenty  Copies. 

Humes  of  Wedderburn:  Hume  (David,  of  Godscroft),  De  FamiliEe  Humia 
Wedderburnensi  Liber.     4to, — "not  printed  for  sale,"— JoarcZs.     16s.  6d. 

1839 

Im-Hoff  (Jacobi)  Regum  Pariiumque  Magn^  Britannia  Historia  Genea- 
logique.     Folio,  Plates  and  Genealogical  I'ahlcs,  vellum.     10s.  6d.  1690 

Irish  Peers  :  Egmont  (John,  First  Earl  of).  The  Question  of  the  Precedency 
of  the  Peers  of  Ireland  in  England  fairly  stated.    Sm.  Svo,  calf.    6s.       1739 

Leslie:  Historical  Records  of  the  Family  of  Leslie  from  1067  to  1869. 

Collected  by  Col.  Leslie,  of  Balquhain.  3  vols.  Svo,  boards.  30s.  1869 
Levanax  or  Lennox :  Napier's  Memoirs  of  John  Napier,  of  McrcMston, 

his  Lineage,  Life,  and  Times  ;  with  History  of  the  Earldom  of  Lennox,  &c. 

4to,  portraits  and  plates,  boarcls.  63s.  for  21s.  1834 
Riddell's  Tracts,  Legal  and  Historical,  containing  "New   Evidence 

affecting  the  Descent  of  the  Earldom  of  Lennox."     8vo,  boards.     7s.  6d.  for 

5s.  1835 

Napier's  History  of  the  Partition  of  the  Lennox.     Svo,  boards.     10s. 


6d.  for  5s.  1835 

Riddell's  Additional  Remarks  upon  the  Question  of  the  "Lennox  or 


Rusky  Representation,"  in  Answer  to  "Napier's  Partition."     Svo,  boards. 
10s.  6d.  for  5s.  1835 

Napier's  The  Lanax  of  Auld  :    An  Epistolary   Review  of  "The 


Lennox,"  by  William  Eraser.     4to,  plate,  boards,  15s.  1880 

*x*  "  The  question  which  involves  the  right  to  the  Dignity  of  the  Ancient  Earls  of  '  The 
Levenax'  has  never  been  fully  and  fairly  considered." 

Mackenzie  :  Mackenzie's  History  of  the  Clan  Mackenzie  ;  with  Genealogies 
of  the  Principal  Families.     Svo,  boards.     16s.  6d.  1879 
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Macdonnells  of  Antrim :  PIill's  Historical  Account  of  the,  including 
Notices  of  some  of  her  Septs,  Irish  and  Scottish.     Sm.  4to,  boards.     ISs.  6d. 

1873 
Mackay  :  Mackay's  History  of  the  House  and  Clan  of  Mackat,  containing, 
besides  Accounts  of  many  other  Scottish  Families,  Historical  Notices  relative 
to  the  Northern  Division  of  Scotland,  during  the  most  Critical  and  Interest- 
ing Periods,  svith  the  Genealogy  of  the  Stock  and  Branches  of  the  Clan. 
4 to,  boards,  21s.  1829 

Mackenzie's  (Sir  George,  of  Roschaut/h)  Scotland's  Hebacldrie.— The 
Science  of  Heraldry,  with  Observations  upon  the  Laws  and  Customs  of 
Nations  as  to  Precedency.  Jn  one  cul.  folio,  portrait  a)id  jtldtcs,  calf  extra, 
gilt  ed'jcs.     21s.  1C80 

"..'  "This  learned  wouk  was  highly  praised  by  Nicolson,  Nisbet,  and  other  writers." 

Madox's  Earonia  Anglica :  An  History  of  Land  Honours  and  Baronies, 
and  of  Tenure  in  Capite.     Folio,  half-bound,  uncut.     10s.  6d.  1741 

Maidment's  (James,  Advocate)  Reports  op  Claims  preferred  to  the  House 
OF  Lords  in  the  cases  of  the  Cassillis,  Sutherland,  Spynie,  and  Glen- 
cairn  Peerages,  1760-1797,  with  the  Opinions  of  Lords  Marchmont,  Mans- 
field, Hardwicke,  Camden  and  Loughborough  thereon;  and  an  Appendix  of 
Curious  Documents  relative  to  the  Oliphant  Peerage,  1633,  and  the  Deci- 
sions in  the  questions  of  Precedency  between  the  Earl  of  Sutherland  and 
the  Earl  of  Crawford,  &c.  8vo,  —  "fifty  copies  printed  for  sub- 
scribers,"— half-bound  morocco,  v:ith  gilt  top.     42s.  1840-82 

Maitland,  Earl  of  Lauderdale  :  Short  Genealogy  of  the  Family  of,  from 
1785  to  1868,  drawn  up  by  Andrew  Dalzell,  Professor  of  Greek,  Unirersity 
of  Edinburgh.     Oblong  4to, — "printed  for  presents,"  —boards,  26s. 

1785,  reprint  1868 

Mar  Earldom  :  Sinclair's  Some  of  the  Particulars  of  the  first  Restoration 
of  the  Earldom  of  Mar  in  1565,  and  its  Confirmation  in  1567  and  1581,  with 
Observations  on  the  Inheritance  and  Position  of  the  most  Ancient  Earldom 
of  Mar.  Three  pieces, S\o, — "not  printed  for  sale,"  —stitched.  6s.  6d.  1879-80 

The  Earldom  of  Mar  in  Sunshine  and  in  Shade  during  Five  Hun- 
dred Years.  With  Incidental  Notices  of  the  leading  Cases  of  Scottish 
Dignities  from  the  Reign  of  King  Charles  I.  till  now,  by  the  Earl  of 
Crawford  and  Balcarres.     2  vols.     8vo,  boards.     32s.  1882 

Maxwells  of  Pollock  :  Memoirs  of  the,  by  William  Eraser.  2  vols.  4to, 
— "printed  for  presents," — portraits  and  plates,  autographs  and  armorial 
bearings,  d:c.,  boards,  gilt  tops.     £24.  1863 

Methven :  Morris  (Thomas)  The  Provosts  of  Methven  ;  Biographical 
Notices  of  the  Provosts,  with  Charters  and  other  Documents  relating  to  the 
Provostry.     4to,  plates,  boards.     42s.  1874 

*,*  "This  Memorial  of   an  Ancient  Ecclesiastical   Provostry  was  Printed  for 
Private  Circulation  at  the  expense  of  Williasi  Smyth,  Esq.  of  Methven." 

Montgomery  Manuscripts  :  Containing  Accounts  of  the  Colonisation  of 
the  Ardes,  in  the  County  of  Down,  Ireland,  in  the  Reigns  of  Elizabeth  and 
James. — Memoirs  of  the  Viscounts  of  ^lontgomery,  with  Incidental  Remem- 
brances of  the  Ancient  Family  of  the  Savages,  Lords  of  the  Little  Ardes, 
by  William  Montgomery.  Note  first  printed.  12mo,  russia  extra,  viarbled 
edges.     24s.  1830 

*»•  "Only  a  few  copies  of  this  interesting  Volume  were  Printed  for  Presents." 

Montgomeries,  Earls  of  Eglinton  :  Memorials  of  the,  by  William 
Eraser.  2  vols.  4to, — "printed  for  presents," — portraits,  charters,  and 
armorial  bearings,  etc.,  boards,  gilt  tops.     i.'24.  1859 

Montrose  Dukedom,  1488  :  A  Complete  Collection  of  the  Twenty-two 
various  Cases  and  other  Papers  presented  to  the  House  of  Lords  relative  to 
the  Claim  of  the  Earl  of  Crawford  and  Balcarres  to  the  Original  "  Duke- 
dom of  Montrose,"  and  of  the  Duke  of  Montrose  against  the  said  Claim. 
Drawn  by  John  Riddell  and  Cosmo  Innes.  Large  folio  and  8vo — "not 
PRINTED  for  sale," — stitched.     42s.  1850-65 
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Montrose  Dukedom  :  Report  of  the  Speeches  of  Counsel  and  the  Lord 
Chancellor,  &c. ,m  moving  the  Resolution  upon  the  Claim  of  the  Earl  of 
Crawford  and  Balcarres  to  the  Original  Dukedom  of  Montrose.  Edited  by 
Lord  Lindsay,  folio,  hoards.     12s.  1855 

Morgan's  Sphere  of  Gentry  :  An  Historical  and  Genealogical  Work  if 
Arms  and  Blazon.  Sm.  folio,  enyraved  title  page,  with  many  plates  of  arms 
and  portraits  tt-c,  a  good  clean  copy,  old  calf.     24s.  1661 

Nairne  Peerage  :  Case  of  the  Dowager  Marchioness  of  Lansdov/ne  claiming 
the  Title  of  Baroness  Nairne  in  Scotland.     Folio,  stitched.     6s.  1873 

Nicolas's  Synopsis  of  the  Peerage  of  England,  exhibiting  the  Date  of 
Creation,  Descent  and  Present  State  of  every  Title  of  Peerage  which  has 
existed  in  this  Countrv  since  the  Conquest.     2  vols.  12mo,   boards.     7s.  6a 

1825 

Norfolk  Dukedom  :  The  Howard  Papers,  with  a  Biographical  Pedigree, 
and  Criticism  by  Causton.     8vo,  boards.     6s.  6d.  1862 

Pepys  Family  :  Pedigree  of  the  Family  of  Pepys,  and  of  the  Impington 
Branch  thereof.     Two  pieces,  4to.     Is.  6d.  1844 

*  ■  "Kequired  to  complete  the  Octavo  Edition  of  the  'Memoirs  of  Samuel  Pepys,'  pub- 
lished in  1822." 

Perth  Earldom  :  I.  Historical  Facts  and  Explanations  regarding  the 
Succession  to  the  Lordships,  Baronies,  and  Free  Regality  of  Drummond  and 
Earldom  of  Perth,  by  Lord  Perth  and  Melfort. — II.  Restoration  of  the 
Perth  Estates.— III.  Macqueen's  Earldom  of  Perth.  Reported  Officially  for 
the  House  of  Lords,  with  a  few  MS.  Notes.  In  one  vol.  royal  8vo, — "  not 
PRINTED  for  SALE," — half-boundcolf.     31s.  6d.  18460() 

A  Collection  of  Five  various  Papers  relating  to  the  Restitution  of 

the  Territorial  Earldom  of,  with  a  Genealogical  Tree  of  the  Family  of  Perth." 
Folio, — "  not  printed  for  sale," — stitched.     7s.  6d.  1869-76 

Precedence  and  Privilege  Tracts :— viz.,  I.  The  Precedence  Question.— 
II.  Stammers'  Case  of  the  Queen  versus  D'Israeli,  with  an  Argument  in 
Vindication  of  the  Practice  of  the  Bar. — III.  Wynn's  Argument  upon  the 
Jurisdiction  of  the  House  of  Commons  to  Commit  in  Cases  of  Breach  of 
Privilege. — IV.  Gray's  Law  versus  Privilege. — V.  Various  Cuttings  from 
Newspapers  as  to  the  D'Israeli  Family,  &c.  In  one  vol.  royal  Svo,  half- 
bound  calf     6s.  6d.  1810-40 

Kedesdale  (Lord.)  Reports  from  the  Lords  Committee  on  the  Dignity  of  a 
Peer  of  the  Realm  and  all  matters  respecting  the  Peerage.  4  vols,  folio, — 
"not  printed  for  sale," — half-bound  calf .     21s.  1826 

*^*  "A  Mine  of  Constitutional  Leaknino.— Best  Edition  and  now  very  scarce, 
all  the  copies  not  previously  distributed  to  the  Members  having  been  destroyed  in 
the  fire  of  the  House  of  Commons  in  1834." 


PUBLICATIONS 


JOHN  RIDDELL,  Esq.,  Advocate,  Edinburgh. 

"A  LATE  Genealogical  Antiquary,  who  probably  knew  moke  Scotch  Family 
Secrets  than  any  other  man  that  ever  lived." 

John  Hill  Burton. 

The  Salt-foot  Controversy:  A  Collection  of  Papers  Relative  to  the 
Steuarts  of  Allanton  and  Castlemilk,  with  Remarks  on  the  Present 
State  of  the  Lyon  Office,  Edinburgh.     Svo,  boards.     7s.  6d.  1819 

Clanronald  of  Glengarry  :  Vindication  of  the,  against  the  attacks  made 
upon  them,  with  Remarks  as  to  the  Descent  of  the  Family  who  style  them- 
selves "o/ C^anronaW."     Svo,  boards.     7a.  6d.  for  5s.  1821 

*»*  "  The  question  involves  that  of  the  Male  Representation  of  the  Ancient  Sovereigns 
AND  Prisces  of  the  Isles." 


8  A/.S7'  OF  mnaCS  ox  llEUALDnV, 

Hamilton-Buchanan  of  Bardowie  :  Keply  to  the  Mia-Statemeuts  of  l  )r. 

Haiuiltou  of  Uardoirie,  respecting,'  the  Desscent  of  his  Family  :  with  an 
Appecilix  of  Original  Matter,  inchuUng  the  Will  of  (i.vwiN  Dululas,  Bishop 
of  Dunkeld  (now  Jirst  pruitcd),  l>artly  affecting  the  Haniiltons  and  Stewaits, 
and  Keprtsentation  of  the  old  Earlu  of  Lennox,  &c.    4to,  stitched.    5s.     1828 

Scotch  Peerage  Law  :  Kiniark.s  upon,  as  connected  with  certain  points  in 
the  late  Case  of  the  Kaui.dosi  of  Dkvon  ;  to  which  are  added  desultory  Ob- 
servations upon  the  Nature  and  Descent  of  Scotch  Peerages,  &c.  Svo, 
boards.     10s.  6d. /or  5s.  1S3.3 

*«*  "This  Volume  contains  Discussions  on  the  import  of  Heirs  Male  in  Scotland  in  the 
ease  of  Honours,  the  Clause  of  Precedence  in  tlie  Devon  I'atent.  Exemption  of 
Peerages  from  Prescription,  History  of  the  Eiirldom  of  Menteith,  Refutation  of  tlie 
asserted  Koyai  Origin  of  the  English  Courtenays,  History  of  the  Douglasses,  ic.'' 

Tracts,  Legal  and  Histouical,  with  other  Antiquarian  Matter,  chiefly  re- 
lative to  Scotland — viz.,  I.  Observations  on  certain  points  in  the  late 
"  Memoirs  of  Mehchiston,"  with  new  Evidence  affecting  the  Descent  of  the 
Earldom  of  Lennox. — II.  Reply  to  Mr.  Tytler's  Remarks  on  the  Death  of 
Richard  II.,  with  the  Author's  Theory. — III.  The  Law  of  Legitimation  per 
substquens  Matriuionium. — IV.  Nature  of  our  Ancient  Canons. — V.  Question 
of  the  Legitimacy  of  the  Stewarts. —^'I.  Difference  between  our  former  and 
]>resent  Law  in  the  constitution  of  Man-iage,  with  curious  Notes.  Svo,  boards. 
7s.  ijd.for  5s.  18-35 

'',"  "An  important  and  valuable  collection." 

Lennox  Peerage  :  Additional  Remarks  upon  the  Question  of  the  Lennox  or 
Rl'.sky  Representation,  and  other  Topics,  in  Answer  to  "Napier's  History 
of  the  Partition  of  the  Lennox,"  &c.,  with  an  Edaircissemcnt  as  to  the  Dis- 
cussions about  Richard  II.     Svo,  boards.     10s.  M.  for  5s.  1835 

Scottish  Peerages  :  Inquiry  into  the  Law  and  Practice  in,  before  and  after 
the  Union  ;  Involving  the  Questions  of  Jurisdictions  and  Forfeiture  ;  to- 
gether with  an  Exposition  of  our  Genuine,  Original,  Consistorial  Law.  2 
vols.  Svo,  boards.     36s.  for  18s.  6d.  1842 

Stewartiana  :  Containing  the  Case  of  Robert  II.  and  Elizabeth  Mdir,  and 
Question  of  Legitimacy  of  their  Issue,  with  Incidental  Reply  to  Cos.mo 
Innes. — New  Evidence  conclusive  upon  the  Origin  of  the  Stewarts,  and 
other  Stewart  notices,  &c.,  to  which  are  added.  Critical  Remarks  upon  Mr. 
Innes's  Prefaces  to  his  recently  Edited  Scotch  Chaitularies,  interspersed 
with  diverse  Antiquarian  Matters,  &c.,  including  the  New  Abercrombie 
Peerage  Case,  or  Claim  in  173S-39. — Evidence  of  the  Status  and  Connec- 
tions of  Sir  William  Douglas,  of  Lidisdale,  the  "Flower  of  Chivalry,'"  and 
Excerpts  from  the  Family  History  or  Memoirs  of  the  Murrays  of  Abeixair- 
nf^,  &c.  &c. ,  with  Notes.     Svo,  boards.     7s.  6d.  1843 

StirlingS  of  Drumpellier  :  Comments  in  Refutation  of  Pretensions  advanced 
for  the  first  time,  and  Statements  in  a  recent  Work,  "  The  Stirlings  of  Keir 
and  their  Family  Papers,"  by  William  Eraser,  with  an  Exposition  of  the 
Right  of  the  Stirlings  of  Drumpellier  to  the  Representation  of  the  ancient 
Stirlings  of  Cadder.  4to, — "printed  fob  private  circulation," — boards. 
21s.  1860 

*»*  " No  ONE  should  profess  to  write  on  ScoTrisn  Tekraoes  without  at  least  consulting 
the  works  of  this  Esiinent  Lawyer."— AV^m  and  Queries. 


Robertson's  Proceedings  relating  to  the  Peerage  of  Scotland  from  1707 
to  1788.     4to,  boards.     12s.  1790 

Row  Family  : — viz.,  I.  Memorials  of  the  Family  of  Row,  St.  Anditns,  Fife- 
shire. — II.  The  Red-Shaukes  Sermon,  Preached  at  St.  Giles'  Church,  in 
Edenburgh,  by  a  Highland  Minister.— IH.  A  Cupp  of  Bon-Accord,  or 
Preaching  by  Mr.  James  Row,  sometyme  Minister  at  Strowan,  preacht  by 
him  at  Edenburgh,  in  Saint  Geiles'  Church  (from  the  Orijinal  MS). 
Edited,  with  an  Introductory  Notice,  Notts,  &c.,  by  Jame.s  Maidment. 
Sm.  4to,  hulfbound,  calf.     128.  1S23 

*  '   "  The  Impuessiox  was  i.i.mitkd  lo  Foutv  forms." 
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Sainte  Claires  of  Rosslyn  :  Hay's  (Father  Richard  Augustin,  Prior  of  St. 
Pieremont)  GE^fEALOGIE  of  the,  including  the  Chartulary  op  Kossltn. 
Edited,  with  Illustrative  Papers,  Notes,  &c.,  by  James  Maidjient.  Sm. 
4to,  secen  fine  Views  of  Rossbjn  Castle  and  its  beautiful  Chapel  before  they  icere 
destroyed  in  1770,  now  for  the  first  time  engraved  with  great  accuracy,  from  the 
original  Pen  and  Ink  Draicings,  boards.     18s.  1835 

*»*  "These  Memoirs  will  be  esteemed  interesting  by  all  those  whose  pursuits  lead  them  to 
minute  inquiries  into  the  History  and  Antiquities  of  the  country,  and  the  manners 
and  customs  of  the  inhabitants.  To  the  Genealogist  they  are  perhaps  still  more 
valuable,  from  the  numerous  Charters  which  they  comprehend." 

RW  Dr.  Dibdin  says,  '•  Of  all  publications  this  is  one  of  the  most  curious  and  inter- 
esting." 

Sandford's  Genealogical  History  of  the  Kings  of  England,  and  Monarchs 
OF  Great  Britain,  from  1066  to  1677.  Folio, /(?c  impressions  of  the  plates 
by  Hollar,  old  calf  gilt.     21s.  1677 

SetOUn  Family  :  Maitland's  Genealogy  of  the  House  and  Surname  of 
Setoun,  with  the  Chronicle  of  the  House  of  Setoun,  compiled  in  Metre,  by 
John  Kamington,  alias  Peter  Mayne  (hitherto  unpublished).  Edited,  with  a 
curious  Preface,  Notes,  &c.,  by  C.  K.  Sharps.  4to,  portrait  and  plates, 
boards.     8s.  6d.  1830 

%"  "  Authentic  and  v,4.luable  Memoirs,  containing  many  particulars  of  a  nature 
generally  interesting  and  curious." 

Maitland's  History  of  the  House  of  Seytoun  to  the  year  1559,  with 


the  Continuation  to  1687  bv  Viscount  Kingston.     4to,  half-bound  morocco. 
21s.  '  1829 

Sharpe's  Genealogical  Peerage  of  the  British  Empire.  Exhibiting  its 
Present  State,  and  Deducing  the  Existing  Descents  from  the  Ancient 
Nobility  of  England,  Scotland,  and  Ireland.  With  the  Surnames  of  the 
Nobility,  Titles  of  Courtesy,  and  Mottoes  of  the  Peers,  &c.  3  thick  vols. 
12mo,  fine  ivoodciits  of  the  Arms  of  the  Peers,  <i;c.,  boards.     10s.  1833 

Sinclair's  (Alexander)  Dissertation  upon  "Heirs-Male"  when  used  as  a 
Clause  of  Eemainder  in  grants  of  Scotch  Peerages.     8vo,  sewed.     4s.    1837 

Stewarts  of  AUanton  and  Castle  Milk  :  Riddell's  Salt-foot  Contro- 
versy, with  Remarks  on  the  Present  State  of  the  Lyon  Office,  Edinburgh. 
Svo,  boards.     6s.  1819 

Stewarts  of  AUanton,  Coltness,  and  Goodtrees,  with  those  of  the  Cal- 

DERWOODS  of  Polton  :  The  Coltness  Collections,  1608-1840,  consisting  of 
Papers  relative  to  the,  4to,  boards.     £2,  12s.  6d.  1842 

Stewartiana  :  Riddell's  Stewartiana,  Containing  the  Case  of  Robert  II.  and 
Elizabeth  Muir,  and  the  Question  of  Legitim.\.cy  of  their  Issue,  with  Inci- 
dental Reply  to  Cosmo  Innes. — New  Evidence  conclusive  upon  the  Origin 
of  the  Stewart.s,  and  other  Notices,  &c.,  to  which  are  added,  Critical 
Remarks  upon  Mr.  Innes's  Preface  to  his  recently  edited  Scotch  Chartular- 
ies,  interspersed  with  divers  Antiquarian  Matters,  &c.,  including  the  New 
Abercrombie  Peerage  Case,  or  Claim  in  1738-39. — Evidence  of  the  Status 
and  Connections  of  Sir  William  Douglas  of  Lidisdale,  the  "  Flower  of 
Chivalry,"  and  Excerpts  from  the  Family  History  or  Memoirs  of  the 
MuRRAYS  of  Abercairney,  &c.  &c.,  with  Notes,  Svo,  boards.     7s.  Gd.  1843 

Stirling  Earldom  :  Lockhart's  Narrative  of  the  oppressive  Law  Proceedings 
resorted  to  by  the  British  Government  to  overpower  the  Earl  of  Stirling 
and  subvert  his  lawful  Rights,  with  a  Genealogical  Account  of  the  Family  of 
Alexander,  Earl  of  Stirling,  &c.     4to,  boards.     6s.  6d.  1836 

Swinton's  Report  of  the  Trial  of  Alexander  Humphrys  or  Alexander, 

claiming  the  Title  of,  for  Forgery.     Svo,  facsimile,  boards.     6s.  6d.  1839 

Turnbull's  Report  of  the  Trial  of  Alexander  Humphrys  or  Alexander, 


for  Forgery,  with  an  Introductory  Notice  of  the  Earldom  of  Stirling,  and 
Proceedings  relative  to  his  pretended  Claim  to  the  Peerage.  Svo,  boards. 
58.  6d.  1839 


10  LI.sT  OF  UOUKS  ON  UEllALDUY,  ETC. 

Stirling  Earldom  :  Bankes'  Remarks  on  the  Trial  of  the  Earl  of  Stirling 
for  Forgery.     Hni.  8vo,  sewed.     2a.  1839 

\'  "Few  cases  in  a  Criinin.al  Court  ever  excited  a  greater  interest,  especially  among  the 
higher  classes  of  Edinburgh." 

Duer's  Life  of  William  Alexander,  Earl  of  Stirling,  Major-General 

in  the  Army  of  the  United  States  during  the  Revolution.     Svo,  'portrait  and 
plates,  boards.     93.  6d.  1847 

StirlingS  of  Drumpellier :  Riddell'.s  Comments  in  Refutation  of  Pre- 
tensions advanced  for  the  first  time,  and  Statements  in  a  recent  Work,  "  The 
StirlingS  of  Keir  and  their  Family  Papers,"  by  William  Eraser,  with  an 
Exposition  of  the  Right  of  the  StirlingS  of  Drumpellier  to  the  Representa- 
tions of  the  ancient  Stirling.s  of  Cadder.  4to, — "  printed  for  private  circu- 
lation,"— boards.     21s.  1860 

Sutherland  Peerage  ; — I.  Brief  for  the  Counsel  of  Sir  Robert  Gordon,  of 
Oordonston. — II.  The  Additional  Case  of  Er-IZABETH,  claiming  the  Title  and 
Dignity  of  Countess  of  Sutherland,  icitk  Pedujree,  Proofs,  Authorities,  and 
Illustrations.  Drawn  up  by  Sir  David  Dalrymple,  Lord  Hailes.  In  one 
vol.  4to,  boards.     2l8.  1772 

*4*  "  Lord  Hailes's  case  is  'A  Treatise  of  profound  research  into  the  History  and  Antiquity 
of  many  important  and  general  points  of  succession  and  Family  History.'  " 
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